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IOLTA: Florida’s National Contribution 


By Gerald F. Richman 


At the October meeting of the 
Southern Conference of Bar Presidents 
in Houston, the number one discussion 
topic was IOLTA (Interest on Lawyers 
Trust Accounts), the nationally accepted 
abbreviation for Florida’s IOTA pro- 
gram. Virtually all of the states’ repre- 
sentatives at the conference were looking 
to Florida for its leadership and experi- 
ence to assist them in either adopting a 
program similar to Florida’s, or to imple- 
ment recently adopted programs in their 
individual states. 

At this writing, 29 states have adopted 
IOLTA programs in one form or another. 
They all share one common theme: where 
lawyers’ trust accounts were formerly 
interest free and amounted to an eco- 
nomic windfall for their bank deposi- 
tories, those accounts may now be 
interest bearing, with the interest money 
to be used to support legal service pro- 
grams and other projects in the public 
interest. Many millions of dollars have 
thus become available—money which in 
part replaces or supplants federal cut- 
backs in various legal service programs. 

From that essential theme the pro- 
grams adopted vary widely. Some are 
administered by bar foundations; others 
by new corporations. In at least one state 
the money is allowed to be used in part 
for a clients’ security fund. Some states 
such as Florida have participation on a 
purely voluntary basis; others mandate 
participation. In some states the program 
is created by the legislature; in other 
states it is created by the courts. Some 
states have enacted or are considering 
membership to be required with a volun- 
tary opt out provision. 

Most importantly, in all cases the 
money that is being obtained is not 


coming out of the client’s pocket nor is it 
a use of the client’s money. The moneys 
which are producing the interest are 
deemed on an individual client basis to 
be so miniscule as not justifying the 
accounting and bookkeeping expense that 
would be required to assess and pay 
interest. In other words, while there 
would be no practical way to repay each 
client individually for the interest on the 
funds involved, either because the princi- 
pal is so small or because the duration of 
stay in the trust account is so short, in 
the aggregate the total of all of the 
moneys for all of the clients over a period 
of time is sufficient to warrant payment 
of interest in bulk. Moreover, the aggre- 
gate of all such lawyers’ trust accounts in 
a particular state are substantial enough 
to produce significant contributions for 
public purposes. 

That is the key to the program and 
that is the principle upon which—after a 
struggle of several years—the Florida 
Supreme Court and The Florida Bar were 
finally successful in getting approval by 


the Internal Revenue Service for Florida’s 
pioneer program, which has now justly 
achieved national prominence. It is truly 
one of the finest moments for Florida’s 
legal profession. 

A change in the legal profession most 
often comes slowly when it is changed 
from within. We are schooled in the con- 
cept of obedience to precedent and often 
new ideas are slow to gain acceptance. 
IOLTA is an excellent example of con- 
servatism on the one hand as exemplified 
by the struggle for its acceptance, a battle 
not yet fully won among Florida’s attor- 
neys; and on the other hand of the need 
for openmindedness toward new ideas 
and progressive thinking as we move 
from George Orwell’s 1984 to the end of 
the 20th century. 

The relative success of the program is 
attributable to the perseverance of the 
Florida Supreme Court in general and of 
former Chief Justice Arthur J. England, 
Jr., in particular, as well as The Florida 
Bar Foundation, many local Bar leaders, 
the many law firms and sole practitioners 
who have joined the program, and other 
groups and individuals such as Randy 
Berg, the head of the IOLTA clearing- 
house which is now providing direct 
assistance and encouragement nation- 
wide. 

With all of its relative successes, the 
IOLTA concept, however, has still not 
gained complete acceptance and is still 
the subject, at times, of raging contro- 
versy. There are two main remaining 
issues: the use of the money (who gets 
what, and who decides who gets it), and 
the lack of 100 percent participation with 
the program on a voluntary basis. 

As to the first point, The Florida Bar 
Foundation has recently made significant 
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inroads to “democratization” through the 
expansion of its board of directors, and 
the right of all participants in the IOTA 
program to become members of the Bar 
Foundation and vote for the directors 
who determine the use of the money. 
The board of directors of the foundation 
spends a substantial amount of its time 
in making critical policy decisions involv- 
ing literally millions of dollars (The 
Florida Bar Foundation this past year 
administered more than $2 million.) It 
carefully reviews the merit of requests 
from numerous organizations, at times 
having members of the board of directors 
visit specific organizations to determine 
the appropriateness of expenditures. A 
recent grant, however, has highlighted the 
potential for controversy. Previously the 
foundation had approved a grant for 
$7,500 for the Florida Clearinghouse on 
Criminal Justice, which is an organization 
that provides assistance to indigent 
defendants on Death Row and advocates 
against the death penalty. Some members 
of The Florida Bar refused to join IOTA 
because of this expenditure, although it 
amounted to only two percent of the 
funds distributed, and the funds were 
restricted so that they could not be used 
for antideath penalty advocacy. 

The Bar Foundation has now re- 
sponded to requests from The Florida 
Bar on behalf of the Special Committee 
on Representation of Death Sentenced 
Inmates in Collateral Proceedings, 
chaired by former Bar President James 
C. Rinaman, Jr., and has granted $25,000 
to pay out-of-pocket expenses to civil law 
firms which donate their time to provide 
representation for indigent defendants in 
collateral proceedings involving the death 
penalty, and $90,600 for Florida State 


University to provide the necessary legal 
research support and facilities to assist in 
affording adequate representation to the 
civil attorney volunteers. 

The program is intended to be a stop- 
gap measure to meet what is literally a 
crisis situation, with the number of 
defendants on Florida’s Death Row. It was 
created at the request of the federal judi- 
ciary with the cooperation of our state 
judiciary. Still the use of any funds for 
that purpose of necessity reduces the 
amount of funds available for legal ser- 
vice programs throughout the state. 

But a similar challenge for the use of 
IOTA funds could be made toward grants 
for law-related education and other 
matters. The fundamental issue is: should 
the funds be restricted entirely for legal 
services to the indigent? Have our 
members created and joined IOTA believ- 
ing that was its limitation? 

A glance at the charter for IOTA pro- 
vides the answer. In pertinent part the 
Charter provides that IOTA money 
may be used for any one or more of the 
following charitable activities undertaken for 
exclusively public purposes: 

(1) To provide legal aid to the poor; 

(2) To provide student loans; 

(3) To improve the administration of 
justice; and 

(4) For such other programs for the benefit 
of the public as are specifically approved from 


time to time by the Supreme Court of Florida 
for exclusively public purposes. 


If we intend to limit the use of the 
funds for just legal services, that should 
be the decision of the members of IOTA. 
I personally favor the present situation 
where the vast majority of the funds are 
used for legal services, but a not insub- 
stantial portion is available for other 
important projects that are clearly in the 


public interest. Law-related education, for 
example, is a major contribution that The 
Florida Bar and the legal profession are 
making to society. If school children learn 
to understand and respect the law at an 
early age there is a greater hope for 
society because they will work and act 
within rather than without the legal 
system. 

I therefore believe The Florida Bar 
Foundation is moving in the right direc- 
tion in its present grants program. 

The second controversial issue is the 
one that is far more difficult for me to 
fathom: the failure or refusal of all 
lawyers who maintain client trust 
accounts to join, and the opposition to 
mandatory IOTA when it is not based 
on legal grounds. As to the latter point, 
the issue of the legality of mandatory 
IOTA, at ieast as imposed by the 
California Legislature, has been squarely 
joined in the California courts and should 
be decided in the near future. While I do 
not advocate mandatory IOTA in the 
abstract, I am a strong proponent of 
Florida IOTA substantially increasing its 
membership on a voluntary basis and, if 
not successful in obtaining the voluntary 
membership of most lawyers, going to a 
mandatory IOTA program if that is 
legally sound. 

What is paradoxical as to at least a 
significant number of lawyers who have 
failed to join IOTA on a voluntary basis, 
is the number who resist on the lofty 
grounds that it is an improper use of 
clients’ funds. Suffice it to say that I 
would consider that to be a valid objec- 
tion only if those same attorneys were in 
fact obtaining the interest for their clients 
and paying it over to them. They 
obviously are not—IOTA by design 
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operates only on the funds which could 
not benefit the lawyers’ clients. 

There is also another disturbing 
characteristic, in part revealed by a survey 
that was conducted last year by then 
Chief Justice James E. Alderman: There 
is a perception on the part of some 
attorneys, justified or not, that banks 
with which they do business will resist 
participation or that banks will take puni- 
tive measures against them for partici- 
pating, such as eliminating the “perks” 
or “fringe benefits” the attorneys have 
previously been getting for selecting a 
particular bank for their noninterest 
bearing trust accounts with the obvious 
benefit to that bank. 

To this last point I have no ready 
solution other than to point out that 
many banks, such as Southeast Bank, 
have willingly embraced the program and 
to my knowledge have taken no punitive 
measures against the attorneys and law 
firms joining the program. In cases where 
a bank would take action to adversely 


affect an attorney, either by threat or 
otherwise discouraging enrollment in the 
program, it is incumbent upon the attor- 
ney to act in the public interest. The 
attorney must recognize that banking is 
a competitive industry and that there are 
banks which will welcome the attorneys’ 
trust account and involvement in the 
IOTA program. It simply takes a bit of 
shopping and leg work on the part of the 
attorney. 

Moreover, in the final analysis it may 
well be unethical for an attorney to 
forego participation in the IOTA pro- 
gram because of benefits that he is getting 
on a personal basis through the use of 
his clients’ funds. In short, if a// attorneys 
in Florida who have trust accounts in- 
sisted on enrollment in the IOTA pro- 
gram, it is very likely that the banking 
industry as a whole would accept the 
concept and place justified peer pressure 
upon those banks that resist participa- 
tion. I believe the banking industry, as 
many other industries, is sufficiently 


public-spirited as a whole to recognize 
and support the noble and practical bene- 
fits of the IOTA program. In any case, 
even when they pay interest they get 
benefits by having the interest bearing 
deposits just as they do from their other 
customers. 

IOTA is a fast growing child of 
Florida’s legal profession. It needs your 
nurturing and support. It can only- 
achieve a successful adulthood by your 
direct participation in its development. 
We need your help in achieving under- 
standing and support by those in both 
the legal and banking profession who 
have not yet become participating 
members. BJ 


Editor’s note: Just as this Journal was 
going to press a suit was filed in federal” 
district court challenging the constitu- 
tionality of Florida’s IOTA program. Mr. 
Richman will address that issue in a future 
column. 


Letters 


Take Care of Children First 


This letter is prompted by the thought- 
provoking article by Nancy G. Wright in 
the October Florida Bar Journal (page 
525), in the Family Law _ Section, 
concerning bifurcation of child custody 
proceedings. 

The legal profession and the judicial 
process are often called on to perform the 
monumental task of making sense out of 
interpersonal matters which have become 
legal issues. In no other area is this more 
emotionally clouded than in contested 
dissolution of marriage proceedings 
wherein child custody is involved. All that 
is required to completely strain the 
situation is for one party to become unrea- 
sonable and to use the children as leverage. 
The solution to this is to get the children 
taken care of and their custody decided 
first, and as soon as possible. 

Motions for counselling, medical and 
psychological or psychiatric studies of the 
children or the parent(s), home studies, and 
other petinent matters should be filed and 
dealt with promptly; the pertinent facts 
placed before the court in an appropriate 
hearing with full evidence on the subject of 


child custody/ residency and visitation; and 
these decided primarily upon the best 
interest of the children. Economic matters 
should be eliminated as much as 
reasonably possible. After such a decision, 
only then should the matters of support 
with respect to the children be decided, ina 
later hearing, and both parties’ financial 
obligations be determined. 

Taking the result of all of the foregoing 
into consideration, then the court should 


decide such other matters as property 
rights. 

Of course, the foregoing presumes that 
the marriage is in fact irretrievably broken. 
We already have a statutory provision (if 
attorneys would simply understand it and 
use it) for determining whether the 
marriage can be saved. 

Finally, it is necessary that practitioners 
and judges be well advised concerning the 
practical steps necessary to decide a 
contested case. Too often I have found an 
opposing counsel (whose client is usually 
behaving erratically) ask why | am filing 
pertinent motions, thus showing their 
complete lack of understanding of the 
issues and their delicacy. The human 
nature of certain judges is to want to avoid 
the difficulties involved in deciding the 
same (understandably so), and often 
questioning the conscientious practitioner 
and being somewhat prejudiced to the 
movant. If these were spelled out as a 
reasonably necessary part of contested 
custody matters, then perhaps better 
representation and judicial consideration 
would be forthcoming. 


RICHARD BRAREN 
Sarasota 
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Executive Directions 


Image 
by John F. Harkness, Jr. 


In the summer of 1984, The Florida Bar 
mailed attitude surveys to 4,992 randomly 
selected in-state and out-of-state members 
of The Florida Bar. Of those mailed 2,148 
were returned. It was decided to try a 
random sample in lieu of surveying each of 
the 35,000 members in order to have a more 
valid response. A full sample can lead to 
biases because a vast number of the people 
responding are highly socialized within the 
profession and have attitudes either 
strongly for or against an issue. A random 
sample captures a variety of demographics 
and allows inferences to be made about the 
attitudes of the entire lawyer population 
from those who respond to the question- 
naire. 

One of the questions that we were 
interested in related to public relations. 
The question and responses follow: 


How do you rate The Florida Bar as an 
advocate of the legal profession? 


a. with the general public? 
excellent (8.5%) 
good (32.2%) 
fair (34.5%) 
poor (15.2%) 
no opinion (9.4%) 
DNA (.3%) 


b. with the media? 
excellent (4.6%) 
good (24.1%) 
fair (40%) 
poor (18.3%) 
no opinion (12.3%) 
DNA (.7%) 


A second question asked respondents to 
rate on a scale from one (worthwhile) to 
three (unnecessary) 12 programs and activi- 
ties of The Florida Bar. The program that 
received the second highest worthwhile 
rating was public relations with 74.8% 
finding it worthwhile, 16.5% indifferent, 
3.8% unnecessary, 4.3% unaware. 

Both of these questions are important 
since we are in the midst of defining a new 
public relations program and objectives for 
The Florida Bar. We recently interviewed 
on a very preliminary basis six public 
relations consultants to try to ascertain in 
what areas the Bar could be successful in 
promoting the image of the Bar, its members 
and the judicial system. 

One of the items that the six consultants 
were convinced of was the need for research 


as to what is the public opinion of Floridians 
regarding attorneys. Many of us have a 
“gut reaction” that the public does not like 
attorneys because of either high fees, delays 
or some other reason. There have been 
some nationwide studies, however, that 
seem to question that underlining thought. 
The Research Journal of the American Bar 
Foundation published a report in 1982 that 
stated that the adjectives most generally 
applied to lawyers by the public are self- 
confident, competitive, aggressive, success- 
ful and energetic, as well as helpful, 
cooperative, understanding and likeable. 
The descriptions of lawyers as cold, 
informal, overbearing, greedy, evasive and 
tricky were used least by the public. 

The report went on to say one curious 
aspect of these figures is the strong contrast 
between the public’s rating of lawyers and 
the lawyers’ guess as to the public view. 
Lawyers expected the public to describe 
lawyers much worse than the public actually 
did—as more greedy, tricky, elusive, over- 
bearing and cold and as less helpful, 
cooperative, understanding or likeable. 
One cause may be selective communication 
in listening. The part of the public who 
hates lawyers may be disproportionately 
vocal, leading lawyers to overestimate the 
prevalence of their views. 

The consultants agreed that the Bar 
needed to define its objective in the public 
relations area. It is one thing to improve the 
reputation of the Bar and it is quite some- 
thing else to improve the reputation of the 
judicial system. The Bar must come to grips 


with what its main goal is going to be and 
set forth a plan to achieve that goal. 

Another consensus that I have found in 
reports from the American Bar Association 
and the American Bar Foundation is that 
the role of the individual lawyer in image 
building is ever so important. A lawyer 
comes in contact with thousands of people 
during his professional career. Each one 
of these contacts relays an impression to 
that client or individual and affects that 
individual’s attitude about the attorney 
individually and the legal profession as a 
whole. Most people who use lawyers regard 
their lawyer as the best. But the other guy’s 
lawyer is not so good. Because of the effect 
that a lawyer’s contact has on so many 
people in so many different ways, lawyers 
must recognize that their duty to the justice 
system is far broader than just practicing 
law. Each lawyer becomes a public relations 
ambassador for our system of justice. 

The organized Bar’s role as far as the 
image of an attorney is concerned is really 
in three different areas: the organized bar 
must I) improve lawyer competency, 2) 
provide service to the public, and 3) 
improve the administration of justice. It is 
this last item for which the Bar must 
especially take the lead in providing reform 
and working with the court to streamline 
its procedures. When the public thinks of 
the justice system, they think of lawyers 
and judges—and rightly they should. The 
lawyers and the judges are the actors in the 
judicial system and it is up to them to make 
the system work. Be it through the support 
of mediation and arbitration programs or 
developing means of reducing court con- 
gestion, improving knowledge through 
law-related education, assisting govern- 
ments to finance court systems or providing 
information to the public so they can select 
an attorney — it is the Bar that must step 
forward. It is the organized Bar’s responsi- 
bility to make these programs work. 

In the future, there will be articles 
discussing the lawyer’s role and the Bar’s 
role in public relations. We hope that 
through the advent of an organized effort 
which clearly defines objectives and goals 
we can help the image of the profession and 
individual lawyers. Remember, however, 
that you are the fundamental participant in 
this program interacting with the client 
who sits across the desk from you. BJ 
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ose one phone call to your local C T office, you can 
eliminate the time-consuming clerical details associated 
with those qualification filings you’re most likely now | 

Neanthess yourself. Just think of all the time you'll save! 
No more writing to the state to theck the availability of a corporate name. No more writing for 
information and forms. No more letters — or phone calls — requesting supporting documents from 
_ the corporations domestic state. No more transmittal letters, certified checks, remembering to order | 
 “eertified copies for recording or publication, if required. No more phone calls to the state corpora- | 


tion department trying to find out if the filing — 


~~ has been compieted, and when. And, best of 
all, no more surprises in the form of returned 
documents which ‘haven't filed for some 
or another. 


will handle your home state qualification 
- quickly and efficiently. And, when you add up 
all the time you and your staff save, we think 
you'll find C T qualification services just as 
cost-effective in your own state, as they are 


in a next-door state, or any state or Canadian 


province. 


Make your next home state qualification easy. 
A single phone call to C T does it all. Call 
today for a no-obligation quotation. It’s the 
one surprise you'll appreciate. 


CITY, STATE, ZIP 


_ CT CORPORATION SYSTEM 


8751 WEST BROWARD BLVD. 
PLANTATION, FLORIDA 33324 
TELEPHONE: 1-800-432-3434 


IN BROWARD COUNTY: 473-5503 
"IN DADE COUNTY: 949-4837 


2 PEACHTREE STREET, N.W. 
ATLANTA, GEORGIA 30383 
‘TELEPHONE: 1-800-241-5824 


CT: I'm a lawyer. Please send me a no-obliga- 
tion quotation on your qualification services for 
. my own state. 

NAME 
FIRM 
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Where have all the voiumes gone? Will that be question of the future? 


Selective Publication: 


Better Than Nothing 


by Judge Harry Lee Anstead 


ncreased appellate activity has be- 

comea problem of major proportion 

throughout the federal and state 
judicial systems. With the increase in 
appeals, publication of appellate opinions 
has risen correspondingly. For example, 
West Publishing Co. alone publishes more 
than 54,000 opinions annually, and that 
figure is constantly increasing. Responding 
to complaints that more opinions are being 
produced than can be assimilated by the 
legal community, courts in some juris- 
dictions have actually stopped publishing 
all of their opinions. 

Although no similar complaints have 
publicly surfaced in Florida, the chief 
justice of the Florida Supreme Court 
recently requested the Appellate Rules 
Committee of The Florida Bar to study the 
selective publication concept and to make 
recommendations concerning its adoption 
in Florida. Subsequently, the committee 


voted unanimously to report its opposition 
to implementation in any form of the selec- 
tive publication of appellate opinions. 
From its minutes, it is apparent that the 
committee concluded that the present 
practice in Florida appellate courts of 
disposing of many cases without any 
opinion at all was a better solution to the 
problem of the proliferation of appellate 
opinions. However, the committee 
neglected to debate the relative merits of 
selective publication versus per curiam 
affirmance. This article evaluates the pros 
and cons of both alternatives and 
concludes with the recommendation that 
Florida adopt the best aspects of each.! 


Selective Publication 

Although widely observed in other 
jurisdictions, selective publication is 
virtually unknown in the Florida legal 
community. The term “selective publica- 


tion” refers to the practice whereby only 
selected appellate opinions are published in 
an official reporter. For example, under 
such a practice, some Florida district court 
of appeal opinions, all of which the West. 
Publishing Co. presently prints in the 
Southern Reporter, would not be 
published. The appellate panel issuing the 
opinion, or some other body, such as the 
state’s highest court, would determine 
whether the opinion would be published. 
An unpublished opinion would remain 
part of the official court record and 
available to the public, but its distribution 
would be limited to the parties, the trial 
court, and others expressing a specific 
need. 

Most selective publication systems are 
embodied in court rules. Some rules simply 
provide that an opinion must have 
precedential value to be published; others 
invoke a presumption against publication 
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and require a case to meet strict threshold 
tests before publication is authorized. 
Publication is typically reserved for 
opinions that establish a new rule of law; 
resolve conflicts of law; alter, explain, or 
criticize an existing rule of law; resolve 
issues of substantial public importance or 
interest; or apply an existing rule of lawtoa 
novel factual situation. Such rules also 
frequently provide that unpublished 
opinions may not be cited as precedent in 
other cases. The primary purpose of the no- 
citation provision is to discourage the 
private publication and use of unpublished 
opinions because such publication and use 
would defeat the original purpose of 
selective publications: reducing the body 
of case law that needs to be examined to 
determine the current staté of the law. 

Although the modern selective publica- 
tion movement has its roots in the appellate 
boom of the past 20 years, the concept of 
selective publication is not new. 
Complaints concerning the proliferation of 
appellate opinions and the legal 
community's inability to deal with the 
resulting mass of published reports began 
when cases were first published. However, 
no effective movement to curtail the pro- 
liferation of opinions began until 1962, 
when Eugene Prince, a California lawyer, 
wrote an article in the American Bar 
Association Journal assailing the 
continuing practice of publishing all 
appellate opinions regardless of preceden- 
tial value. Prince reasoned that practical 
difficulties mandated reform of the 
continued publication of all appellate 
opinions. He contended that the time and 
expense that members of the legal 
community must devote to keeping abreast 
of the law in the face of the increasing pub- 
lication of law reports would ultimately 
become prohibitive. He claimed that most 
decisions involve the application of 
obvious points of law and that the outcome 
of such cases is important only to the 
interested parties. Prince's article has 
generally been credited with giving birth to 
the modern movement toward selective 
publication. 

In 1964, the California Supreme Court 
responded to Prince's call for reform by 
becoming the first state high court to adopt 
a selective publication rule applicable only 
to its intermediate appellate courts. By 
1975, the California district courts of 
appeal were publishing only 16 percent of 
their opinions. Subsequently, selective 
publication has been endorsed by an 
impressive array of practicing attorneys, 
members of the judiciary, and appellate 


scholars. The American Bar Association's 
Commission on Standards of Judicial 
Administration has endorsed the concept in 
its Standards Relating to Appellate Courts. 
Today, in addition to all federal circuits, 32 
states and the District of Columbia have 
adopted some form of selective publication. 
Typically in those jurisdictions, no more 
than 50 percent of opinions are published. 
Of the states that have not adopted the 
practice, the majority have no intermediate 
appellate courts and enjoy a modest 
volume of appeals. 


Florida’s appellate courts are 
now deciding cases at a rate 
higher than any other juris- 
diction of comparable size. 
A recent national survey cited 
Florida’s intermediate 
appellate judges as having the 
highest caseload in the 
United States 


Judicial Economy 

Although judicial economy was not 
Prince's focus, it has been a major reason 
for adoption of selective publication by the 
overworked appellate judiciary. Appellate 
judges generally regard opinion writing as 
their most laborious task. One study 
concluded that opinion writing consumes 
30 percent of an appellate judge's time. 
This figure appears especially significant 
when one considers that a busy appellate 
judge must annually read thousands of 
briefs and memoranda; listen to oral argu- 
ments; confer with colleagues and aides; 
review records; conduct research; keep 
abreast of current law; review, rule, and 
prepare orders on motions; and supervise 
staff members. 


Criticisms of Selective Publication 
Notwithstanding its widespread accept- 
ance, selective publication has also been 
the subject of substantial controversy. 
Most critics of the practice insist that all 
opinions have precedential value. They 
claim that the practice will undermine the 
principle of stare decisis. Critics also say 


652 THE FLORIDA BAR JOURNAL/DECEMBER 1984 


the practice denies publication to many 
opinions of precedential value and reduces 
judicial accountability, public confidence 
in the courts, and the quality of appellate 
review. 

Stare decisis proponents argue that our 
common law tradition requires like cases 
are to be decided alike. By this process, the 
resolution of individual cases gradually 
refines and shapes the law. Critics of 
selective publication contend that opinions 
are like the tiny dots in a child’s connect- 
the-dots picture puzzle, each one helping to 
flesh out a more distinct image of the law. 
As more dots are connected, the emerging 
image becomes sharper; if some are 
omitted, the picture is blurred. The net 
result is that selective publication will 
result in a blurred view of the law. 

Selective publication advocates concede 
that cases are seldom exactly alike, but 
respond that the issue is whether the 
distinctions between them are really 
important to legal development. They 
point out that once a legal rule is well 
established, repeated application of that 
rule to simiiar factual settings in an 
appellate opinion does little to sharpen the 
law’s image. The underlying question 
appears to be whether all opinions are of 
sufficient value to justify the same publish- 
ing, indexing, distributing, storing, and 
researching costs attendant to publication. 


No-Citation Rule 

A major criticism of selective 
publication is the noncitation of 
unpublished opinions. One federal trial 
judge stated he thought it ridiculous that he 
could give weight to unsigned law review 
articles written by law students, but could 
not cite opinions rendered by his own 
circuit court of appeal because the circuit 
forbids reliance on unpublished opinions. 
Most complain of frustration after locat- 
ing unpublished opinions of precedential 
value unavailable for citation, or point out 
conflicts within the same court that remain 
unresolved because one of the opinions is 
unpublished and therefore unavailable for 
citation. These critics contend that the legal 
system’s credibility will be undermined if 
an actual case on point, although un- 
published, cannot be cited. Others contend 
that, by allowing citation, institutional ad- 
vocates and large firms specializing in 
appellate work will gain an advantage by 
having more knowledge of the unpublished 
opinions of an appellate court and 
therefore a greater insight into the court’s 
“thinking” on particular issues. A free 
citation system may also give rise to 


mite. 


unofficial publication of these opinions, 
the practice initially sought to be avoided. 

Almost all of these complaints focus on 
the inability of the system, either through 
the precision of a rule or through the 
judges’ application of the rule, to truly 
identify cases of no precedential value. 
That is, these complaints focus chiefly on 
mistakes by appellate courts in selecting 
cases that do not merit publication. Others 
contend, however, that judges, trusted with 
the resolution of much more important and 
difficult decisions on the merits of appeals, 
should also be trusted to determine which 
cases are of sufficient precedential value to 
merit publication, just as they are entrusted 
at present to determine which cases should 
be per curiam affirmed. 


Opinion Practice in Florida 

Like most large states, Florida's system 
consists of a Supreme Court and inter- 
mediate appellate courts, the district courts 
of appeal. The district courts of appeal 
were created in response to claims that the 
Florida Supreme Court was overworked 
and spent too much time on routine error 
correction, as opposed to policy and 


lawmaking. In 1956 the state was divided 
geographically into three appellate 


districts. As the volume of appeals 
increased, additional districts were created 
in 1965 and 1979. 

The pressures created by the caseload 
increases have prompted the district courts 
to streamline their appeal disposition 
procedures. The number and responsibility 
of judicial aides has increased. Oral 
argument has been reduced or dispensed 
with altogether. Motion practice has been 
curtailed, and oral argument on motions 
has been virtually eliminated. Written 
opinions are shorter, and the number of 
brief per curiam opinions has increased. 
Finally, the number of cases decided with 
no opinion at all has increased sharply. 

Florida’s appellate courts are now 
deciding cases at a rate higher than any 
other jurisdiction of comparable size. A 
recent national survey cited Florida’s inter- 
mediate appellate judges as having the 
highest caseload in the United States. 
Florida’s appellate filings are almost as 
great as those in California, a state with 
twice Florida’s population and many more 
appellate judges. Even with the recent 


addition of another appellate district and 
some additional judges, the intermediate 
appellate caseload remains high, and with 
the increasing growth in the state it seems 
unlikely that this trend will subside.” 

In view of this proliferation, it may 
appear curious that the Appellate Rules 
Committee unanimously rejected any form 
of selective publication. After all, selective 
publication was adopted in most jurisdic- 
tions as a means of relieving both the work- 
load of an overworked judiciary and the 
legal community from the crush of 
opinions flowing from the courts. The 
answer is reflected in the committee 
minutes, which indicate that the rationale 
for the rejection of selective publication 
was that Florida already had an effective 
means of dealing with the proliferation of 
Opinions through a system of deciding 
cases without any written explanation at 
all: the PCA. 


The PCA 

Florida courts dispose of cases with no 
precedential value by issuing per curiam 
affirmances without opinion. These 
decisions are commonly referred to as 


Wills 

Estate planning 

Estate administration 
Retirement 

Inheritance 


An old saying goes “... 
death and taxes.” 
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Federal estate taxes 

Y Gifts to minors 

Social Security 


in this world nothing is certain but 
So why don’t we plan adequately for our 


Both you and your client should talk plainly about . . . immortality 


That’s exactly what Dan McConaughey 
does in his timely and informative new book 


The Truth About Probate 
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Yes, please enter my reservation for the publication described 
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book is available. 
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future, the future of those near and dear, and finally, for our 
demise? Maybe we want to ignore the fact that we are mortal! 
Maybe it is also because this area of the law is too confusing 
or complex. 


McConaughey’s WILLS — The Truth About Probate 
provides new and pertinent information about this field of 
law in a most readable and entertaining manner. In this book 
are charts and tables showing, state by state, the special 
peculiarities which exist. Coupled with Mr. McConaughey’s 
careful and thoughtful analysis, they are a valuable addition 
to this already replete volume. 
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PCAs, the initial for the only words that 
appear in the opinion: per curiam, 
affirmed. In 1981, the district courts of 
appeal issued per curiam affirmances in 
4,133 of the 8,478 cases decided. Since 
these decisions have no accompanying 
written opinion, no reason exists to limit 
their publication. 

The district courts did not initiate the use 
of the PCA in Florida. Contrary to present 
practice, the Florida Supreme Court often 
used the PCA long before the district 
courts were created. The extent of reliance 
on the PCA, however, increased dra- 
matically in the district courts. In 1958, the 
first full year district courts operated, 347 
PCA’s were issued; by 1981 this figure had 
grown to 4,133, an approximate increase of 
1260 percent. 

Although no written standards exist for 
determining whether a case should be 
disposed of without an opinion, Florida 
appellate judges apparently utilize stan- 
dards similar to those employed for selective 
publication. Full opinions are typically 
reserved for reversals and cases of 
precedential value. Opinion practice 
among the various district courts is not 
uniform. An obvious contrast in opinion 
practice and use of the PCA is reflected in 
the dispositions in the Second and Third 
Districts. In 1981, the Third District 
decided 1,327 cases by opinion and 339 
cases by PCA, while the Second District, in 
almost complete reversal of the Third’s 
practice, decided 1,200 cases by PCA and 
435 cases by opinion. Significantly, how- 
ever 765 of the Third District’s opinions 
were per curiams, many of the brief variety 
obviously intended principally for the 
benefit of the parties. In 1981, the busiest 
district court, the First, decided 1,277 cases 
by use of the PCA. 


Criticisms of the PCA Practice 
Although the appellate rules committee 
implicitly concluded that Florida’s PCA 
practice was a more effective remedy for 
dealing with the problem of the prolifera- 
tion of appellate opinions and for more 
efficiently utilizing judicial time, the 
meeting’s minutes indicate that the 
propriety of using the PCA was not 
debated or discussed. It is difficult to deny 
that any decision affecting others is more 
acceptable when accompanied by a reason 
for the decision. Whether it be a parent 
scolding a child or a court rendering a deci- 
sion, an element of fairness attaches when 
the decisionmaker’s rationale is stated. 
Most appellate authorities strongly 
the practice of rendering 


condemn 
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decisions without a written explanation: 


The integrity of the process requires that 
courts state reasons for their decisions. 
Conclusions easily reached without setting down 
the reasons sometimes undergo revision when 
the decider sets out to justify the decision. 
Furthermore, litigants and the public are 
reassured when they can see that the 
determination emerged at the end of a reasoning 
process that is explicitly stated, rather than as an 
imperious ukase without a nod to law or a need 
to justify. Especially in a case in which there is no 
oral argument, the opinion is an essential 
demonstration that the court has in fact 
considered the case.? 


Prince noted in his article on selective 
publication that “while no opinion is ever 


Just as critics have isolated 
instances of conflict between 
unpublished and published 
opinions, they have also 
documented such conflicts 
between PCA’s and 
published opinions 


satisfactory to the loser, his respect for the 
court will be less impaired if the opinion 
gives a basis for assuring him that his 
points were fairly considered.” Supporters 
of selective publication are quick to 
distinguish that practice from the no- 
opinion practice by noting that an 
unpublished opinion still demonstrates to 
the litigants that the decision was reached 
through a reasoned process. 

Since the loss in visibility of the court’s 
reasoning in a PCA is complete, rather 
than simply reduced as is the case with 
selective publication, critics contend that 
the appearance of arbitrariness and the 
danger of abuse are substantially greater: 


It is the third category, decisions with no 
discernible justification, that raises the issue of 
judicial irresponsibility most strikingly. A 
decision without articulated reasons might well 
be a decision without reasons or one with 
inadequate or impermissible reasons. . . . Evenif 
judges conscientiously reach correct results, an 
opinion that does not disclose its reasoning is 
unsatisfactory. Justice must not only be done, it 
must appear to be done. The authority of the 
federal judiciary rests upon the trust of the 
public and the bar. Courts that articulate no 
reason for their decisions undermine that trust 
by creating the appearance of arbitrariness.* 


Many regard opinion preparation as the 
single greatest quality control device in the 
appellate process. The reduction to writing 


of reasons for a decision is a guarantee that 
valid reasons exist for the decision. Simply 
stated, a decision that is not predicated on 
reasons that can be articulated in writing 
should not be rendered. Exposing those 
reasons in an opinion allows others to 
check the court’s work and allows the court 
to correct errors discovered through this 
process. The concern is that judges who do 
not express reasons for their decisions in 
written form will err more often than those 
who are required to provide reasons. Just 
as critics have isolated instances of conflict 
between unpublished and _ published 
opinions, they have also documented such 
conflicts between PCA’s and published 
opinions. 

The decision of an appellate court to 
write an opinion became especially import- 
ant to Florida litigants with the passage of 
constitutional amendments in 1980, which 
substantially redefined and limited the 
Florida Supreme Court's jurisdiction to 
review district court of appeal decisions. 
The amendments, in effect, limited the 
Supreme Court's jurisdiction to matters of 
statewide policy and left the matter of 
individual appellate justice to the district 
courts of appeal. The majority of cases 
accepted by the Supreme Court for review 
are predicated on claims of conflict among 
opinions of the different district courts of 
appeal. As the recent amendments have 
been construed, review of a district court 
decision which is not accompanied by an 
opinion is impossible. This limited review 
contrasts sharply with the court’s practice 
under the prior jurisdictional scheme 
whereby it would review cases based upon 
its examination of the record and the issues 
presented in the district courts regardless of 
the presence or absence of an opinion. 


Support for No-opinion Practice 

Notwithstanding these criticisms, the 
no-opinion practice enjoys considerable 
precedent. No less eminent an authority 
than Benjamin Cardozo was one of the first 
to approve: 

Of the cases that come before the court in 
which I sit, a majority | think could not, with 
semblance of reason be decided in any way but 
one. The law and its application alike are plain. 
Such cases are predestined, so to speak, to 
affirmances without opinion.‘ 

In the early history of many state 
appellate courts, cases were often decided 
without an opinion. By the mid-19th 
century, however, a number of states 
required that appellate courts render 
written opinions providing reasons for 
their decisions. Some states continue to 
mandate opinions. Florida, of course, has 


no such constitutional, statutory or rule 
requirement and, in fact, an effort to 
impose such a requirement failed in the 
1984 legislative session. 

Today a number of jurisdictions, 
including some of those practicing selective 
publication, decide at least some cases 


without opinion. The Fifth Federal Circuit 
has had a no-opinion rule since 1970. This 
rule, as used in conjunction with the circuit 
court’s selective publication plan, has been 
credited with allowing the court to keep 
pace with its enormous caseload, which 
eventually led to the division of the circuit 
into two circuits. Judge John Godbo!d, 
now chief judge of the newly created 
Eleventh Circuit, has stated that the 
rationale underlying the court’s adoption 
of both the selective publication and no- 
opinion rules is predicated on a court's 
inherent discretion to treat different cases 
in different ways. One study of the Fifth 
Circuit's practice has concluded that judges 
have been able to identify cases properly 
for disposition without opinion, and that 
the quality of written opinions has 
improved as a result of the time saved. This 
study appears to confirm the basic premise 
relied on by Florida appellate judges for 
use of the PCA: that the time saved by 
disposing of a substantial number of 
routine cases without an opinion can be 
effectively utilized to improve the quality 
of written opinions rendered in more 
difficult cases. 


Conclusion and Recommendation 
Most observers would agree that all 

appeals are not alike and that some cases 

are more complex or more difficult to 


resolve than others. 
differences, 


Given these 
it seems reasonable that 


greater resources should be allocated to 


difficult cases and fewer to cases controlled 
by well-established legal principles. If cases 
are properly reviewed, the ultimate 
disposition of cases should be substantially 
the same regardless of whether an opinion 
is written or published. As Judge Godbold 
noted, it makes little sense to deny 
appellate judges, who are entrusted to 
make much more important judgments, 
the authority to distinguish between cases 
that merit a full opinion, an unpublished 
opinion, or no opinion at all. 

Probably few members of the legal 
community would deny that too many 
appellate opinions are being published 
and that most appellate judges have too 
many cases to decide. If resources were 
unlimited, this discussion of the relative 
merits of selective publication and 
Florida's PCA practice would probably be 
unnecessary. With unlimited resources for 
both judges and the rest of the legal 
community alternatives could be found to 
satisty almost everyone. Ideally, an 
opinion could be written in every case and 
an efficient automated retrieval system 
could quickly identify cases on point from 
the huge mass of published opinions. In 
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truth, however, judicial and other 
resources are limited and will remain so in 
the foreseeable future. Given this limita- 
tion, resources must be reasonably 
allocated. 

In Florida, the use of the PCA has 
been the most effective tool available to 
district court judges attempting to balance 
a staggering caseload. There is also 
considerable precedent for the practice, 
and the legal community has largely 
accepted it. However, the practice involves 
substantial costs to the parties and the 
appellate process. It forfeits a substantial 
means of quality control and diminishes 
the appearance of fairness. The practice 
also lacks uniform standards, discourages 
rather than promotes the writing of 
opinions, and does not prevent the 
publication of many opinions with no 
precedential value. Moreover, the lack of 
an opinion precludes Florida Supreme 
Court review. 

In view of these shortcomings, the 
availability of selective publication is an 
attractive alternative or supplement to the 
PCA. Its adoption would promote the 
articulation of uniform standards that 
would permit opinions to be written solely 
for the benefit of the parties without 
requiring those opinions to be published in 
the permanent reports. More important, 
the practice should also enhance the 
quality of the decisional process and 
provide a more acceptable product for the 
parties. Certainly the appearance of better 
review would be enhanced. There is no 
reason, however, why Florida should limit 
itself to choosing between selective 
publication and the present no-opinion 
practice. A third alternative, that of using 
both practices, already exists in the federal 
circuits and has proven workable. 

By combining the two practices, Florida 
judges would acquire even greater 
flexibility and opinion options, a result 
that judges should like and which should 
enhance the appellate judicial process. 
Judges are presently discouraged from 
writing opinions solely for the parties’ 
benefit not only because of the time 
constraints but also because such opinions 
must be published in the permanent 
reports. A combined practice would allow 
a judge to write an opinion that would be 
helpful to the parties without worrying that 
it would clutter the lawbooks, and without 
having to devote the time needed for a full- 
blown polished opinion. In addition, 
allowing opinions of no precedential value 
to remain unpublished would substantially 
reduce the number of opinions presently 


Sir 
: 


being published and reduce the research 
burden on the legal community. 

Sound practical reasons also support the 
adoption of a combined system. Presently, 
Florida judges are not required to write an 
opinion in every case and would under- 
standably oppose a system requiring such 
opinions irrespective of the number of 
points raised on appeal and the clarity of 
their resolution. Judges whose backs have 
been forced to the wall by an unreasonably 
excessive caseload would naturally prefer a 
system that would permit, but not 
mandate, opinion writing. Recent 
legislative activity also indicates that the 
legislature is sympathetic to this concern. 

Critics may question whether Florida’s 
judges, with their high caseload, could 
afford to invest the time required in writing 
opinions, even though brief and unrefined, 
contemplated by a selective publication 
system. The prevalence of per curiam 
opinions, however, indicates Florida 
judges are already mastering the task. In 
1981, many of the 1,926 district court of 
appeal per curiam opinions were of the 
type that would usually be earmarked for 


nonpublication in selective publication 
jurisdictions. Moreover, the Third District 
Court of Appeal has already demonstrated 
that the use of per curiam opinions can be 
utilized just as effectively as the PCA in 
dealing with heavy caseloads and without 
sacrificing the benefits that a written 
opinion offers to the appellate justice 
system. 

A decision accompanied by reasons 
should be the rule, rather than the 
exception. Adding selective publication to 
the opinion options available to Florida 
appellate judges would not guarantee a 
written opinion in every case. It would, 
however, remove one existing obstacle by 
permitting judges to write opinions for the 
benefit of the parties without having to 
spend the time necessary to draft a literary 
masterpiece, and without worrying that by 
doing so an additional research burden is 
being placed on the legal community. BI 


' Although revised and rewritten in part, this 
article is substantially a condensation of a much 
longer article on the subject appearing in the 
Winter 1982 issue of the University of Florida 


matters. 


FRENCH BUSINESS & 
LEGAL CONSULTANT 


Specializing in translating, interpreting, 
advising, assisting French investors in 
their endeavor to do business in Florida. 


We now offer these same services, based 
on a personal contact, to attorneys and 
American businessmen interested in 
doing business in France, or simply to 
solve their problems with French legal 


THEMIS, INC. 
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Coral Gables, FL 33134-4485 
(305) 448-9996 


Law Review. 

?Although the caseload continues to grow, 
both the 1983 and 1984 sessions of the legislature 
refused to approve Supreme Court requests for 
additional appellate judges. 

3P. CaRRINGTON, D. MEADOR & M. 
ROSENBERG, JUSTICE ON APPEAL 31-32 (1976). 
These commentators provided further criticisms 
ot PCA practice: 

“The pressures of heavy workloads have led 
some appellate courts to overreact by curtailing 
too sharply the explanation that accompanies 
the decision. Some have adopted the practice of 
issuing curt or perfunctory rulings that say 
nothing more than ‘Judgment affirmed.’ These 
and other cryptic styles of judgment orders tend 
to give an impression of an imperious judiciary 
that acts without the need to justify its judgment. 
They should not be used.” 

/d. Interestingly, and perhaps inconsistently, the 
authors recognize an exception in the case of 
sentence appeals. /d. at 102. 


The ABA’s Standards Relating to Appellate 
Courts mandate that courts state their grounds 
for decision in every case. Appellate Standards 
§3.36(b) (1977). The rationale of the drafters of 
this rule is further explained in the commentary 
to standard 3.36(b): 
“Every litigant is entitled to assurance that his 
case has been thoughtfully considered. The 
public, also, is entitled to assurance that the 
court is thus performing its duty. Providing that 
assurance requires that the decision of every case 
be supported at least by reference to the 
authorities or grounds upon which it is based.” 
/d. commentary at 60. 

+See Reynolds & Richman, An Evaluation of 
Limited Publication in the United States Court 
of Appeal: The Price of Reform, 48 U. 
Cui.L.REv. 573, 603 (1981). 

5B. CARDOZO, THE NATURE OF THE JUDICIAL 
Process 164 (1921) (referring to his service on 
the New York Court of Appeals). Cardozo 
subsequently increased this estimate to “nine 
tenths, perhaps more.” B. CARDOozo. THE 
GROWTH OF THE LAw 60 (1924). 


Judge Harry Lee Anstead began his 
service on the Fourth District Court of 
Appeal, West Palm Beach, in 1977 
and for the last two years has been 
chief judge of that court. He received 
his B.A. and J.D. from the University 
of Florida and his LL.M. from the 
University of Virginia. 
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REAL ESTATE 
CLOSING SYSTEM 
THAT'S FLEXIBLE! 
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—Select pre-paid Finance charges to @e Forms Generator that lets you prepare 
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-Disclose POC in several ways other real estate instruments, 
—Handle all prorations based on and a built-in calculator. PLUS... 
calendar or fiscal year—monthly countless other functions. 
quarterly, semi-annually, or Don’t let the price fool you! 
annually Landtech 86 is carefully, concisely 
—Calculate interest in arrears an designed and engineered with 
in advance, and can be over- more than 5 years of testing 
ridden with per diem interest behind it . . . and is undoubtedly 
charges the best buy on the market at 
-Support Regulation Zfor # $895.00. 
APR’s including adjustable Call LOGIN Systems, 8450 Boca 
rate mortgage, graduated aa ies Glades Blvd., Suite 269, Boca Raton, 
payment mortgage, . FL 33434 (305) 482-0216 
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The Folklore 
Depositions 


by Edward Bart Greene 


here is a folklore of deposi- 
tions which has developed 

independently of the law of 
depositions. The purpose of this article is to 
discuss three practices, all common at 
depositions, which are contrary to the law 
governing depositions: (a) insistence that 
potential witnesses be excluded from the 
deposition without first having applied for 
a protective order; (b) instructions to the 
deponent not to answer questions; and (c) 
certification of questions which the witness 
has refused to answer. 


Sequestration of Witnesses 

The folklore of depositions is that parties 
and their attorneys have the right to be 
present at any deposition taken in the case, 
but that others may be excluded. Lawyers 
will insist, even to the point of refusing to 
proceed with the deposition, that all non- 
parties leave the deposition room before 
the deposition begins. This is the deposition 
equivalent of “invoking the rule” which 
requires that trial witnesses be sequestered 
upon the request of a party. “The rule” has 
its origin in the folklore of trials, but has 
received recognition in the Federal Rules 
of Evidence and in the case law.! At trial, a 
lawyer “invokes the rule” by a verbal 
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request to the court that witnesses be 
sequestered. When a lawyer arrives at a 
deposition, it is too late to invoke the rule. 
If he has not obtained a protective order 
prior to the deposition he has no right to 
insist that nonparties be excluded from it. 

“As a general proposition, pretrial dis- 

covery must take place in the public unless 
compelling reasons exist for denying the 
public access to the proceedings.” To 
exclude anyone from a deposition, a party 
or the deponent must apply to the court for 
a protective order. Fla.R.Civ.P. 1.280(c)(5) 
provides: 
(c) Protective Orders. Upon motion bya party or 
by the person from whom discovery is sought, 
and for good cause shown, the court in which the 
action is pending may make any order to protect 
a party or person from annoyance, embarrass- 
ment, oppression, or undue burden or expense 
that justice requires, including one or more of 
the following: . . . (5) that discovery be conducted 
with no one present except persons designated 
by the court. 

Fed.R.Civ.P. 26(c)(5) is virtually identi- 
cal. Unless a party or the deponent has 
obtained a protective order before the 
deposition, it is open to anyone who wishes 
to attend, even to persons who are potential 
witnesses in the case. 

Although the rules require that the 
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movant for a_ protective order must 
demonstrate good cause for it to issue, 
at least one Florida case has held that 
trial judges should ordinarily grant 
pre-deposition motions to sequester wit- 
nesses. In Dardashti v. Singer, 407 So.2d 
1098 (Fla. 4th DCA 1982), the court held 
that the trial judge had erred when he 
denied the defendant’s motion to compel 
sequestration of the plaintiff’s wife during 
the plaintiff’s deposition. The court recog- 
nized that motions to exclude prospective 
witnesses from the deposition are addressed 
to the discretion of the trial judge, but held 
that the trial judge had abused his discretion 
under the circumstances of the case. The 
court quoted from Spencer v. State, 133 
So.2d 729 (Fla. 1961): 

Ordinarily when requested by either side, the 
trial judge will exclude all prospective witnesses 
from the courtroom. . . to avoid the coloring of a 
witness’s testimony by that which he has heard 


from other witnesses who have preceded him on 
the stand. /d., at 731. 


The Dardashti court amplified the 

Spencer statement of “the rule” and applied 
it to depositions: 
Moreover since the Supreme Court “ordinarily” 
expects exclusion to take place upon request we 
see no distortion or expansion if we construe the 
flip-side of “ordinarily ...exclude” to mean that 
failure to exclude upon request will only be 
countenanced in extraordinary circumstance. 
We so hold. Likewise although Spencer's par- 
ticular facts involved exclusion at a criminal 
trial, there is no reason why its strictures should 
not pertain equally to pre-trial depositions in a 
civil matter and we so apply them.3 

Dardashti makes it likely that a Florida 
litigant will succeed in his pre-deposition 
motion to obtain an order closing deposi- 
tions to prospective witnesses. However, 
Dardashiti offers no assistance to a party or 
deponent who appears at a deposition 
without first having sought and obtained a 


protective order. 

As a practical matter, there is no reason 
to insist that a potential witness be excluded 
from the deposition room unless his deposi- 
tion is scheduled to be taken later the same 
day or before the present deponent’s testi- 
mony will be transcribed. The rules in no 
way prevent a prospective witness from 
reading depositions already taken in the 
case. Nor do the rules prevent lawyers who 
have attended depositions from acquaint- 
ing prospective witnesses with testimony 
already given. Thus, the battle over who 
has a right to attend the deposition is 
frequently pointless. Where the battle is 
worth waging, the appropriate weapon is a 
pre-deposition motion for a protective 
order. 


Instructing The Deponent 
Not To Answer 

Every lawyer who regularly attends 
depositions has heard lawyers instruct 
witnesses not to answer questions. The 
practice is of such long standing that the 
folklore of depositions has generated an 
elaborate set of rules concerning who may 
instruct the deponent not to answer and 
under what circumstances he may do so. 

It is well settled in the folklore that a 
lawyer may instruct his own client not to 
answer a question. The lawyer who muzzles 
his own client is well within the rights 
which the folklore grants him. The lawyer 
who silences a deponent who is not clearly 
his client must be inventive to justify his 
conduct. Some brief examples will illustrate 
the point: 

1. The lawyer who represents the 
hospital in a medical malpractice case 
instructs a nurse-employee of the hospital 
not to answer on the ground that “she’s our 

(Continued on next page) 


THE FLORIDA BAR JOURNAL/DECEMBER 1984 659 


( 
EE 


7 


i 


AIIM 

i 

S 

| 

| 

\ | 


nurse.” This is reasonably solid ground in 
the folklore of depositions. 

2. The lawyer who represents a physician 
in the same case instructs his client’s part- 
ner, who is not a party, not to answer. This 
is much less solid ground. The lawyer, if 
pressed to justify his conduct, will probably 
give some analogy to the unity of husband 
and wife at common law. 

3. The same lawyer instructs a physician- 
witness in the case who is neither a party 
nor a party’s partner not to answer because 
“he might become a party” and “he ought 
to havea lawyer.” This is too much even for 
the folklore. 

These distinctions are important in the 
folklore of depositions; they are irrelevant 
to the law of depositions. The law is that a 
lawyer has no right to instruct his client or 
any other deponent not to answer a deposi- 
tion question unless the question calls for 
privileged information. Fla.R.Civ.P. 
1.310(c) and Fed.R.Civ.P. 30(c) provide 
that the reporter shall note all objections 
on the record and that “evidence objected 
to shall be taken subject to the objections.” 
(emphasis supplied). If counsel objects to a 
question, he should state his objection for 
the record and then allow the question to 
be answered subject to his objection.‘ If the 
court later sustains the objection, the court 
can rule the objectionable testimony inad- 
missible at the trial. 

Although the cases cited state that a 
lawyer who objects to a deposition question 
should state his objection for the record, 
the rules of civil procedure do not require 
that he do so in order to preserve the 
objection for a later motion to compel. 
There is one important exception. If the 
ground for the objection is one which could 
have been obviated or removed if presented 
at the time, such as an objection to the form 
of a question, it must be stated at the 
deposition.’ There is no situation which 
requires a lawyer to voice a motion to strike 
at a deposition to preserve an objection to 
testimony. This is an oddity of the folklore 
of depositions which finds no support in 
the rules of civil procedure or the case law. 

The courts which have commented on 
the practice of instructing witnesses not to 
answer questions have been vehement in 
their condemnation of it. The Ralston 
Purina court characterized the action of 
plaintiff’s counsel in instructing the 
deponent not to answer as “highly 
improper” and as “indefensible and utterly 
at variance with the discovery provisions of 
the Federal Rules of Civil Procedure.”* 

In Shapiro v. Freeman, the plaintiff 
claimed that she suffered permanent psychi- 
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atric shock when an airplane crashed into 
her parents’ home. The defendant sought 
information about her pre-injury adjust- 
ment to everyday life by deposing witnesses 
from her school. The defendants’ attorney 
propounded numerous questions designed 
to elicit what the court characterized as 
“relevant and nonprivileged facts.” The 
plaintiffs’ attorney objected to nearly all 
the questions and instructed the deponents 
not to answer. One witness refused to 
answer 46 questions; another refused to 
answer 3$ questions. The court stated: 


The courts which have 
commented on the practice of 
instructing witnesses not to 
answer questions have been 
vehement in their condemnation 
of it 


Rule 30(c) of the Federal Rules unequivocally 
mandates that during depositions upon oral 
examination “evidence objected to shall be taken 
subject to the objections.” Thus, even if the 
plaintiffs’ attorney believed the questions to be 
without the scope of the July 12 order, he should 
have done nothing more than state his objections. 
It is not the prerogative of counsel, but of the 
court, to rule on objections. Indeed, if counsel 
were to rule on the propriety of questions, oral 
examinations would be quickly reduced to an 
exasperating cycle of answerless inquiries and 
court orders. Alternatively, if the plaintiffs’ at- 
torney believed that the examination was being 
conducted in bad faith, that the information 
sought was privileged, or that the deponents 
were being needlessly annoyed, embarrassed, or 
oppressed, he should have halted the examina- 
tion and applied immediately to the ex parte 
judge for a ruling on the questions, or for a 
protective order, pursuant to Rule 30(d). He had 
no right whatever to impose silence or to instruct 
the witnesses not to answer, especially so when 
the witnesses were not even his clients.’ 


The court appointed a special master to 
preside over future depositions, and 
directed that the fees of the special master 
were to be paid by “plaintiffs’ attorneys 
without reimbursement from their clients.” 

There is a practical reason for the rule 
that the lawyer who objects to a question 
must nonetheless let the deponent answer 
it: 

The harm caused by being required to take ad- 
ditional depositions of a witness who fails to 
answer a question based on an improperly as- 


serted objection far exceeds the mere incon- 
venience of a witness having to answer a question 


which may not be admissible at the trial of the 
action.’ 

A lawyer may, and should, instruct the 

deponent not to answer a question which 
calls for privileged matter.? After recog- 
nizing the general rule that deposition 
questions should be answered despite an 
objection, the court in /ni. Union of Elec. 
Radio and Mach. Workers v. Westinghouse 
Elec. Corp., 91 F.R.D. 277 (D.D.C. 1981) 
stated: 
Although the above-noted principles establish 
that Rule 30(c) should be followed whenever 
possible, it is nonetheless clear that a firm 
application of the rule should not be followed in 
every case. For example, Rule 30(c) should not 
mandate disclosure of trade secrets or privileged 
information merely because such information is 
sought through a question asked on deposi- 
tion. . . strict application of the rule in these con- 
texts would undermine the values traditionally 
thereby protected. In some cases then, the mere 
fact of revelation of some types of information, 
regardless of its later use or nonuse at trial, is suf- 
ficiently onerous to justify an exception to the 
policies of Rule 30(c).'° 


The failure to instruct the deponent not 
to answer a question which seeks privileged 
information may constitute a waiver of the 
privilege. In Perrignon v. Bergen Brunswig 
Corp., the deponent’s lawyer raised a formal 
objection to a question which sought dis- 
closure of a privileged communication, but 
did not instruct the deponent not to answer. 
The court held that he had waived the 
privilege. The court listed the options which 
were available to the deponent’s lawyer if 
he wished to preserve the privilege. First, 
he could have moved for a protective order 
before the deposition was taken. Second, 
he could have terminated the deposition 
when the question of privilege arose and 
sought a protective order. Third, “at the 
very least,” he should have advised the 
deponent not to answer the questions.!! 

Some cases suggest that the only proper 
way to determine a question of privilege 
which arises at a deposition is to terminate 
the deposition and apply fora ruling on the 
question.'? The rules furnish another op- 
tion: to instruct the witness not to divulge 
the information claimed to be privileged 
and to allow the examination to continue 
on non-privileged areas of inquiry. Fla.R. 
Civ.P. 1.380(a)(2) and Fed.R.Civ.P. 37(a) 
(2), which deal with motions to compel dis- 
covery, provide: “When taking a deposition 
on oral examination, the proponent of the 
question may complete or adjourn the 
examination before he applies for an 
order.” 

This implies that a claim of privilege 
which arises during a deposition is not 
waived by permitting the deposition to 
continue on other subjects. Unless those 


. 


other subjects cannot be separated from 
the material claimed to be privileged, it is 
sensible to continue with the deposition. If 
the deposition is otherwise completed, it 
will be necessary to reconvene it only if the 
court overrules the claim of privilege. But if 
the deposition is terminated when the ques- 
tion of privilege arises, and other subjects 
remain to be covered, it will be necessary to 
reconvene it no matter how the court rules 
on the objection. 

Although it is improper to instruct a 

witness not to answer a question merely 
because it is irrelevant, there is a species of 
irrelevant questions which may merit dif- 
ferent treatment: 
Some questions of doubtful relevancy may be 
innocuous and nothing is lost in answering, 
subject to objection, except time. That is the 
general rule. Other irrelevant questions, however, 
may unnecessarily touch sensitive areas or go 
beyond reasonable limits . . .. In such an event, 
refusing to answer may be justified .'3 


Eggleston v. Chicago Journeymen 
Plumbers Local Union No. 130, 657 F.2d 
890, 903 (7th Cir. 1981), was a class action 
civil rights suit against a plumbers’ union 
alleging employment discrimination 
against blacks and Hispanics. The oral 
depositions of the plaintiffs lasted “about 
sixteen days before the whole process 
collapsed.” There were 965 refusals of 
witnesses to answer questions and 127 
conferences off the record between the 
plaintiffs and their counsel. One of the 
plaintiffs became ill and did not complete 
the deposition; he complained that he 
“collapsed from exhaustion” because of 
defense counsel’s grueling examination. 
The trial court’s response to the breakdown 
in discovery was to dismiss the plaintiffs’ 
claims with prejudice. 

The court of appeals reversed, concluding 
that “there [was] more than enough fault for 
counsel on both sides to share.” The court’s 
quotations from the depositions support its 
conclusion. The following are examples: 


1. One of the plaintiffs, obviously black, 
was asked: (a) the basis of his belief that his 
mother was a member of the Negro race; 
(b) whether any of his ancestors was 
Caucasian; and (c) his definition of an 
Hispanic. 

2. He was also asked: “Can you tell me 
what the difference is between a Negro with 
some Caucasian ancestors and a Caucasian 
with some Negro ancestors?” 

3. Another plaintiff (a plumber, not a 
lawyer) was asked if he knew whether 
Local 130 was “engaged in an industry 
affecting commerce” or if he knew whether 
Local 130 was “a labor organization within 


the meaning of 42 U.S.C. §2000-D.” 

To support its conclusion that “some of 
the defendants’ questions demonstrate a 
stubborn tendency to insist on valueless 
answers,” the court quoted the following 
questions and answers: 

Q When you discussed with Mr. Miner 
[one of plaintiffs’ counsel] the facts known 
to him which gave rise to your allegations 


in the complaint, were you and Mr. Miner 
alone? 


A Yes. 


The court did not endorse the 
practice of instructing witnesses 
not to answer all irrelevant 
questions; it recognized a 
distinction between innocuous, 
irrelevant questions and 
obnoxious, irrelevant questions 


Q When you talked to him on the tele- 
phone, were there any other persons who 
were in on that telephone conversation? 

A Unless Mr. Miner hasa party line, the 
answer would be no. 

Q Is your answer then that you don’t 
know? 

A I said unless Mr. Miner has a party 
line, the answer is no. 

Q Does Mr. Miner have a party line? 

A You would have to ask Mr. Miner. 

Q Do you know whether Mr. Miner has 
a party line? 

A You would have to ask Mr. Miner. I 
don’t pay his telephone bill. I don’t know 
his installations. 

Q Doyou know whether Mr. Miner has 
a party line? 

A Idonot know whether Mr. Miner has 
a party line. 

The court branded some of the defend- 
ants’ questions as “argumentative and 
senseless” and others as “repetitious, or 
worse.” 

The court did not spare the plaintiffs’ 
counsel. It condemned the 965 refusals to 
answer “with only a limited number of 
those refusals being related to the excesses 
we have considered.” It also condemned 
the 127 private, off-the-record conferences 
between the plaintiffs and their counsel: 
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It is too late once the ball has been snapped for 
the coach to send in a different play. Sometimes 
plaintiffs’ counsel would interrupt their client’s 
answer and instruct that enough had been said. 

After detailing the discovery abuses, the 

court discussed the propriety of instructing 
deponents not to answer irrelevant ques- 
tions. It recognized the general rule that 
absent a claim of privilege, it is improper 
for counsel at a deposition to instruct the 
deponent not to answer. The court cited 
some authority for the proposition that it is 
proper to decline to answer when either 
privileged or irrelevant information is 
sought.'4 The court also noted that the 
plaintiffs, in support of their refusal to 
answer without seeking court guidance, 
had supplied numerous affidavits of area 
attorneys who followed the same practice. 
The court did not endorse the practice of 
instructing witnesses not to answer all 
irrelevant questions. Instead, it recognized 
a distinction between two types of irrelevant 
questions: 
Some questions of doubtful relevancy may be 
innocuous and nothing is lost in answering, 
subject to objection, except time. That is the 
general rule. Other irrelevant questions, how- 
ever, may unnecessarily touch sensitive areas or 
go beyond reasonable limits as did some of the 
race questions propounded to Eggleston. In such 
an event, refusing to answer may be justified. Jn 
re Folding Cartons [83 F.R.D. 132 
(N.D.I11.1979)] does not condone wholesale 
refusals, but displays thoughtful flexibility in 
limited instances. 

In essence, the distinction is between 
innocuous, irrelevant questions and obnox- 
ious, irrelevant questions. Even with respect 
to the latter, however, the court did not 
condone “wholesale refusals” to answer. 
Instead, the court counselled “thoughtful 
flexibility” in “limited instances.” It left the 
definition of both phrases for another day. 


Certifying Questions 

The practice of “certifying questions” is 
the twin brother of instructions not to 
answer. After one lawyer instructs the 
deponent not to answer, the questioner 
solemnly, or angrily, announces that he 
wants the reporter to “certify the question.” 
This does not mean, as the language implies, 
that the reporter will embellish the deposi- 
tion transcript or any part of it with seals, 
stamps, or ribbons. It simply means that 
the reporter will type each question which 
the deponent was instructed not to answer 
twice. He will first type it where it belongs 
chronologically; he will type it again in a 
list at the end of the deposition. Since court 
reporters charge by the page, it may well be 
that a court reporter invented this hoary 
mainstay of the folklore of depositions. 


The young lawyer trying to divine some 
reason to “certify questions” might con- 
clude that “certification” is what perfects 
his right to move to compel an answer. The 
theory proceeds by analogy to the require- 
ment that objections to the form of the 
question must be voiced at the deposition if 
they are to be preserved. When the ques- 
tioner merely asked the question, he did 
not feel strongly that it merited an answer. 
But when he certified it, he thereby gave 
formal notice that he was serious enough 
about wanting an answer to enlist the 
court’s assistance to get it. The questioner’s 
demand that the reporter “certify the ques- 
tion” gives the lawyer instructing the 
deponent not to answer a chance to 
reconsider his position, as objecting to “the 
form of the question” gives the questioner 
the chance to rephrase it. 

Whatever rationale is advanced for it, 
the practice of certifying questions is purely 
a creature of the folklore of depositions. 
The rules of civil procedure do not refer to 
it. They require no incantation at a deposi- 
tion to perfect the right to move to compel 
an answer. Fla.R.Civ.P. 1.380 (a)(2) pro- 
vides: 

If a deponent fails to answer a question pro- 
pounded or submitted under Rules 1.310 or 


1.320 . . . the discovering party may move for an 
order compelling an answer. 


Fed.R.Civ.P. 37(a)(2) is virtually identi- 
cal. The predicate for the motion to compel 
is that the questioner asked the question, 
and that the witness refused to answer. 


Conclusion 
It has not been the purpose of this article 
to argue that all practices not specifically 


authorized by the rules or case law are bad. 
Indeed, many practices which began as 
folklore, such as “the rule” requiring 
sequestration of trial witnesses, have now 
found their way into the rules of civil 
procedure and the case law. When the law 
is silent on a procedural point, folklore 
may usefully fill the void. When, however, 
there is law on a point which is contrary to 
the folklore, then obviously the law con- 
trols. This article has discussed three 
obstructionist practices, all common at 
depositions, which are now purely creatures 
of the folklore and are contrary to the law 
of depositions. 

It is not surprising that the plaintiffs’ 
lawyers in the Eggleston case were able to 
file “numerous affidavits” of attorneys who 
routinely instructed deponents not to 
answer. The folklore of depositions is better 
known, and influences trial lawyers more, 
than the law of depositions. Perhaps the 
reason the folklore has flourished is that 
discovery usually proceeds without judicial 
supervision and rarely generates points for 
appellate review. Indeed, the majority of 
the cases cited in this article are federal 
district court decisions. 


The lawyer who wants to be effective in 
the deposition room should know the 
intricacies of the folklore of depositions. 
The lawyer who wants to prevail at motions 
for protective order and motions to compel 
discovery should know the law of deposi- 
tions. The lawyers in the Shapiro case, 
ordered to pay a special master to preside 
over future depositions without reimburse- 
ment from their clients, learned rather 
painfully that the two are not the same. BJ 


THAT MOTION FILED, 


FOR THE RECORD, COUNSEL, WELL MARK 


HEARD Ano DENIED ! 
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The Supreme Court of Florida met in the Old Capitol Building from 1845 to 1912. (Photos in this article were obtained from and 
published with the permission of the Florida State Archives.) 
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The Antebellum 
Supreme Court Florida 


by Randall O. Reder 


| n the pioneering days before the 
| Civil War, when Florida was 

A in its infancy, the state Supreme 
Court struggled with the rest of state 
government to get organized and begin 
operating within its constitutional charge. 

Times were not easy. The court’s justices 
had to travel the circuits. They were initially 
elected by the General Assembly, and it 
sometimes took as many as 45 ballots to 
elect a justice. After a switch to popular 
elections, campaigning was restricted by 
yellow fever and voter apathy. 

Arguments among justices were aired in 
the public press. The chief justice once went 
so far as to order the sheriff to round up the 
associate justices, so the court’s term could 
begin. 

This article recounts the earliest days of 
the court and offers historical anecdotes 
from those difficult times. 


Florida’s Territorial Courts 

Although the Florida Supreme Court 
was not created until Florida became a 
state in 1845, its history goes back to 1821, 
when the United States acquired East and 
West Florida from Spain. 

One year later, in 1822, Congress com- 
bined the two territories, but created 
separate superior courts to sit on either side 
of the Suwannee River. In 1824, a third 
superior court was created to preside in the 


central part of the territory between the 
Apalachicola and Suwannee Rivers. The 
three superior court judges sat together asa 
court of appeals. 

That territorial court of appeals was the 
model for Florida’s first Supreme Court. 
The Constitutional Convention of 1838, 
held in St. Joseph (now Port St. Joe), 
provided for four circuit courts, whose 
judges sat collectively as the Supreme 
Court. 

Even after the drafters had agreed ona 
constitution, they had a difficult job 
convincing the voters to adopt it. Adopting 
a constitution would be a major step toward 
statehood for Florida, and there was sharp 
disagreement about entering the Union. 
Most of the people in middle and western 
Florida favored statehood, but the senti- 
ment was different in the east. 

Eastern Floridians had wanted Florida 
to remain two territories, so that eastern 
Florida could eventually become a separate 
state. They feared that their influence in 
state government would be overwhelmed 
by the other parts of the territory, where 
there were more people. They also argued 
that Florida should enter the Union as two 
separate slave-holding states to increase 
the pro-slavery representation in Congress. 

The constitution eventually was adopted 
in 1839 by a slim margin. Congress waited 
six more years—until a nonslavery terri- 


tory, lowa, sought admission to the Union, 
and until hostilities with the Seminole 
Indians subsided—before admitting 
Florida to the Union on March 3, 1845. 

The first statewide election for Governor 
and members of the General Assembly was 
held in June 1845. The Democratic Party 
prevailed in this first election because the 
Whig Party was associated with the terri- 
torial banks which had failed and with 
antistatehood sentiment. The Governor, 
William D. Moseley, and a majority of 
both houses of the General Assembly were 
Democrats. Governor Moseley and the 
Assembly made the organization of the 
courts among its first priorities. 


State Courts Established 

The Assembly enacted separate laws 
organizing the circuit courts and the 
Supreme Court. A judge for each of the 
four judicial circuits was to be elected toa 
five-year term by the General Assembly, 
with the judges rotating among the circuits. 
The circuit courts had original and appellate 
jurisdiction, including jurisdiction over all 
cases pending in the territorial superior 
courts except cases that could be transferred 
to the federal courts. Circuit judges were to 
be paid $2,000 per year. 

The circuit judges were to convene 
together in Tallahassee to sit as the Supreme 
Court. The Supreme Court was to have 
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Pioneer Florida 


appellate jurisdiction in all cases brought 
by appeal or writ of error from the circuit 
courts when value of the matter in contro- 
versy exceeded $50. All cases pending in 
the territorial court of appeals that were 
not cognizable in federal courts were to be 
transferred to the Supreme Court. 

When these laws were passed and 
approved by the Governor, the General 
Assembly considered the election of the 
circuit judges. Not without some difficulty, 
the Assembly finally elected George S. 
Hawkins as circuit judge for the western 
district, William Marvin as judge of the 
southern circuit, and Isaac Bronson judge 
of the eastern circuit. Thomas Baltzell, who 
had helped draft the 1838 Constitution but 
was defeated as the territory’s delegate to 
Congress in the 1839 election in which the 
constitution was approved, was finally 
elected judge of the middle district on the 
thirty-sixth ballot. Mariano D. Papy was 
elected as the first clerk of the Supreme 
Court. All the judges and the clerk were 
active participants in the Democratic Party. 

After the General Assembly adjourned, 
both Bronson and Marvin declined their 
appointments. Governor Moseley ap- 
pointed Thomas Douglas, the district at- 
torney in the eastern circuit, to replace 
Bronson as judge of the eastern circuit until 
the General Assembly elected a successor. 
He did not appoint a replacement for 
Marvin in the southern circuit. 

The General Assembly reconvened in the 
fall and ratified Thomas Douglas as judge 
of the eastern circuit on the first ballot. The 
election for judge of the southern circuit, 
however, was more controversial and 
prolonged. A majority of the senators 
voted for one of their own members, 
William A. Forward. The House did not 
want to elect a senator, but could not agree 
on an alternative candidate. This stalemate 
lasted for three days until the members of 
the House set aside their political differences 
and voted for Samuel Carmack, a Whig 
federal district judge. Several ballots later, 
the Senate concurred. Carmack declined 
the appointment, however, so there were 
only three judges present when the Florida 
Supreme Court met for its first term in 
January 1846. 

Justices Baltzell, Douglas and Hawkins 
met from January 6 to February 4, 1846. 
There were 27 cases on the docket, most of 
which were transferred to the federal courts. 
After swearing in several attorneys to prac- 
tice before it, the court heard arguments on 
whether it had jurisdiction to decide cases 
transferred from the territorial court of 
appeals. The court eventually held that the 


General Assembly had the power to autho- 
rize the transfer in Stewart v. Preston, | 
Fla. 1 (1846). 


1 Fla. 298 (1847). The court reasoned that 
deciding such questions would violate the 
constitutional provision that said the 


When Justice DuPont entered into 
the court's minutes his protest to 
the chief justice’s sending a 
sheriff to Jacksonville to get 


beneath the justice's statement. 


newspaper. 


agree on the court's authority to 
_ appoint a circuit judge to sit for 


Justice Pearson, Chief Justice ~ 
Baltzell wrote his own protest ~ 


There followed a “war of words” 
between the justices in the © 


A heated dispute began between 
Justice Charles DuPont, left, and 
Chief Justice Thomas Baltzell, 
below, when the two could not 


Justice Bird Pearson, who claimed 
his poor eyesight prevented him 
from his judicial duties. 


On the last day of that term, the court 
formally elected Thomas Douglas as the 
chief justice and adopted rules of practice 
and procedure. 

After the court adjourned, Governor 
Moseley appointed George W. McCrae, 
the Key West solicitor who served as the 
last territorial Senate President, to be judge 
of the southern circuit until the end of the 
next session of the General Assembly. But 
when the second General Assembly 
convened in November 1846, it was unable, 
after 48 ballots, to reach agreement and 
finally postponed the election indefinitely. 
After adjournment, Governor Moseley 
reappointed McCrae, who presided with 
the other three judges during the Supreme 
Court’s 1847 term. 

During the 1847 term, the court issued a 
ruling that limited its jurisdiction in 
criminal cases. An act passed in 1841 had 
granted the territorial court of appeals 
jurisdiction to decide questions in criminal 
cases about which the trial judge had 
doubts. The Supreme Court ruled it did not 
have that power in State v. Charles, a slave, 
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Supreme Court should exercise appellate 
power only. 

In 1847 there was a movement to amend 
‘he constitution to provide for the popular 
election of judges. Governor Moseley asked 
the General Assembly to adopt such an 
amendment, and a proposal was introduced 
but later was postponed indefinitely. 

After the 1847 elections, the General 
Assembly elected the speaker of the House 
of Representatives, Joseph Lancaster, as 
judge for the southern circuit on the tenth 
ballot after his main opponent, Thomas 
Randall, withdrew. Finally, when the 
Supreme Court convened for its third term 
in January 1848, it for the first time had 
four justices all duly elected by the General 
Assembly. 


A Separate Supreme Court 

The judges’ five-year terms ended in 
1850. Before the General Assembly consid- 
ered the election of new judges, however, it 
adopted legislation revamping the judicial 
system and creating a separate Supreme 
Court consisting of a chief justice and two 


- 
i 


associate justices. The law also directed the 
court to sit in each of the four judicial 
circuits. 

The General Assembly re-elected circuit 
judges George Hawkins, Thomas Douglas 
and Joseph Lancaster to the western, 
eastern and southern circuits, respectively. 
In the middle district, however, Thomas 
Baltzell was defeated by J. Wayles Baker. 
Then the General Assembly elected Walker 
Anderson, the Democratic chairman of the 
House Judiciary Committee, as chief justice 
of the Supreme Court. A.G. Semmes and 
Leslie A. Thompson were elected associate 
justices, Semmes on the first ballot, 
Thompson not until several days later on 
the 45th ballot. 

The new Supreme Court justices con- 
vened immediately at the Capitol on 
January 30, 1851. The first issue they 
confronted was the conflicts created 
because they had served as counsel in 
several cases on the court’s docket. 

The law creating the Supreme Court 
provided that when a justice disqualified 
himself, a circuit judge was to sit in his 
place. However, the Attorney General, 
David P. Hogue, who had been the second 
clerk of the Supreme Court, issued an 
opinion saying that the constitution pro- 
hibited a circuit judge from sitting on the 
high court. 

Because of the differences of opinion, 
Circuit Judge Douglas asked the Supreme 
Court for a ruling when he was asked to sit 
on some of its cases. The court acknowl- 
edged that the issue was not raised in an 
appropriate judicial proceeding, but none- 
theless issued an opinion holding that 
circuit judges could sit on the Supreme 
Court.! 

One of the first cases the newly consti- 
tuted Supreme Court heard was Ponder v. 
Graham, 4 Fla. 23 (1851), in which Circuit 
Judge Baker sat for Justice Thompson. 
Mary Graham had filed a petition against 
her husband’s executor asking that dower 
be allotted to her. The executor offered asa 
defense that the marriage had been 
dissolved by an act passed by the 1832 
Territorial Legislative Council. The jury 
had found Mary Graham entitled to her 
dower. On appeal, the Supreme Court 
affirmed, holding that the Legislative 
Council did not have the authority to 
decide questions of divorce or pass laws 
dissolving marriages. That decision had 
widespread implications because the Legis- 
lative Council had regularly passed acts 
dissolving marriages. 

The court adjourned in March 1851 after 
appointing Charles H. Downing as the 


court’s first librarian. Later that year, in 
August, a hurricane blew through Talla- 
hassee and tore the tin roofing off the 
Capitol. The rooms were drenched with 
water, but the books and archives Downing 
had been appointed to oversee suffered 
little damage. 

In 1852 the court began traveling to the 
various judicial circuits of the state, as 
directed by the 1850 law changing the 
judiciary. The court began its term in 
Tallahassee and then moved on to 
Jacksonville, Tampa, and Marianna. 


To reduce the degree to 
which politics was involved 
in electing the justices, 
political parties did not 
nominate candidates. Those 
interested in running simply 
announced their intentions 
in the newspapers 


A Shift to Popular Elections 

When the General Assembly convened 
later in 1852, it was ready to join the 
nationwide movement calling for the 
popular election of all public officials. The 
General Assembly adopted a constitutional 
amendment providing for the popular 
election of circuit judges and Supreme 
Court justices. The first election was to be 
held in October 1852, with one following 
every six years thereafter. 

During that session the General 
Assembly also elected William A. Forward 
to succeed Thomas Douglas as judge of the 
eastern circuit. And before the first popular 
election for Supreme Court justices later 
that fall, Walker Anderson resigned as 
chief justice to become president of the 
Alabama and Florida Railroad Company. 
In his place, Benjamin D. Wright was 
appointed and sat with the court during a 
special term in July 1852. 

Meanwhile, Florida’s first judicial 
campaign was heating up. To reduce the 
degree to which politics was involved in 
electing the justices, political parties did 
not nominate candidates. Instead, those 
interested in running simply announced 
their intentions in the newspapers. 
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Thomas Baltzell and Leslie Thompson 
announced their candidacies for chief 
justice in June. A month later, newly 
appointed Chief Justice Wright announced 
his candidacy. Candidates for the two 
associate justice positions included A.G. 
Semmes, Charles DuPont, Thomas 
Douglas and David P. Hogue. 

As the election approached it became 
apparent that there was little interest among 
the voters in the Supreme Court races and 
that voter turnout would be low. Newspaper 
articles noted that most people were 
unaware of the constitutional change pro- 
viding for the popular election of the 
Supreme Court. The candidates were not 
campaigning, largely because an epidemic 
of yellow fever was spreading throughout 
the state. 

When the election came about on 
October 1, 1853, the few voters who turned 
out elected Thomas Baltzell as chief justice, 
and Thomas Douglas and Charles DuPont 
as associate justices. 

Chief Justice Baltzell and Justices 
DuPont and Douglas traveled to the 
different judicial divisions around the state 
to hold terms of court in 1854 and 1855. 
While returning home to Jacksonville after 
the court finished a special term in Talla- 
hassee in May 1855, Justice Douglas 
contracted bilious pneumonia. He died in 
September. 

A special election was held in December 
to choose his successor. Colonel Bird M. 
Pearson, J. Carraway Smith, Phillip Fraser, 
Charles Putnam, Joseph Lancaster, and A. 
L. Woodward announced their candi- 
dacies. This time the voter turnout was 
even lower than in 1853, and Pearson won 
the election with a plurality of less than 
1,000 votes. 

Because Pearson was ill, the court did 
not convene until January 28, 1856. One of 
the first cases to come before the popularly 
elected court was a challenge to the state’s 
efforts to promote internal improvements, 
especially the construction of railroads. In 
1855, the General Assembly had passed a 
law that allowed counties to impose taxes 
to finance the purchase of shares of stock of 
certain railroad companies, if the purchase 
was approvea by the voters. The court 
ruled that the statute was constitutional, 
finding that the building of a railroad 
served a public purpose.? 

Commissioners of Leon County, 6 Fla. 610 
(1856). 


A New Storm Brews 
Chief Justice Baltzell and Associate 
Justices DuPont and Pearson served 


together on the court through 1859, when 
the next popular election of justices was to 
be held. That election was the culmination 
of a heated dispute between the chief justice 
and the two associate justices. 

The dispute began when Justice Pearson 
wrote Justice Baltzell in December 1858, 
explaining that the condition of his eyes 
precluded him from carrying out his official 
duties. Justice Pearson suggested that a 
cil suit judge be appointed to take his place. 

Thief Justice Baltzell replied that he 
doubted a circuit judge could properly be 
appointed to replace him for the entire 
term. Pearson wrote back to disagree, 
stating there was no doubt about the 
court’s authority to appoint a circuit judge 
to replace him. 

The chief justice and Justice DuPont 
convened in Tallahassee in January 1859, 
but could not agree on the court’s authority 
to appoint a circuit judge to sit for Justice 
Pearson. Justice DuPont agreed with 
Justice Pearson that the court had the 
authority to appoint a replacement. Chief 
Justice Baltzell insisted it did not. Because 
of the deadlock, Justice DuPont returned 
to his home in Quincy. 

Several days later, Chief Justice Baltzell 
entered the following order into the 
Supreme Court minutes: 

That Justices DuPont and Pearson be notified 
to attend court for the transaction of business on 
Monday next the 24th. 

Associate Justice Pearson having failed and 
refused to attend the Session of the Court 
ordered to be held in the Capitol in Tallahassee 
on the first Monday in January past without any 
good reason assigned therefore. 

It is ordered that he be taken in the custody of 
the sheriff of this Court to abide the further 
order of the Court in the premises. 

When he received notice that the court 
would convene on January 24, Justice 
DuPont returned to Tallahassee. Upon his 
arrival he heard rumors that the chief 
justice had sent the sheriff to Jacksonville 
to get Justice Pearson. Justice DuPont 
went to the clerk’s office and read the 
orders entered in the minutes book. He met 
with the chief justice, and once again they 
disagreed on whether they could conduct 
business without Justice Pearson. 


Media files are available upon 
request for The Florida Bar 
Journal and Florida Bar News. 
Write Advertising, The Florida 
Bar Journal, Tallahassee, FL 
32301. 
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After their meeting, Justice DuPont 
entered this protest irto the court’s 
minutes: 


An entry having been inserted in the minutes 
of this Court under date of the 18th of January 
purporting to be an “order” directed to the 
Sheriff of this Court to arrest and take into 
custody the Body of Bird M. Pearson one of the 
Associate Justices of the Court to answer for an 
alleged dereliction of duty in failing to attend at 
this term, Ido most solemnly Protest against the 
same as having been made without the authority 
of Law or the sanction of Precedent and as well 
calculated to bring the body into disrepute. 

I do further Protest against the insertion in the 
minutes of the Court of a previous entry of the 
same date purporting to be an “order” directing 
a citation to be sent to me requiring my 
attendance; as calculated to impute a dereliction 
of duty on my part, and wholly unnecessary 
inasmuch as it was understood and agreed 
between the Chief Justice and myself that I 


As the antebellum period 
drew to a close, so did the 
disharmony that had 
characterized the 
relationship between the 
justices during the 1850s 


would promptly attend upon a simple invitation 
from him that my presence would effect an 
organization of the Court. 

I do further Protest that the minutes Book is 
the property of and under the sole control of the 
Court and that no individual member thereof 
possesses the right to make or cause to be made 
therein any Entries purporting to be “Orders” 
save such as declare an adjournment or become 
necessary to procure the Organization contem- 
plated by the fifth Section of the Act Estab- 
lishing a Supreme Court. 

C. H. DuPont 
Associate Justice 


Chief Justice Baltzell harshly con- 
demned Justice DuPont’s protest ina state- 
ment entered underneath it: 


The above was made without the knowledge 
or consent of the Chief Justice to whom is 
confided by law the records to see that proper 
entries are made subject to the examination of 
the Court, is indeed perhaps undesignedly an 
attempt to supersede that officer in the discharge 
of that function and duty and the recording of 
his individual views, sentiments and Opinion 
which is not the action of the Court. 

The court did not continue its Session owing 
to a difference of opinion of the Justices the 
protestant holding that nothing could be done 
except to adjourn. Howa court does not exist or 
is closed for the transaction of business and is yet 
open to make a case by a member of it— 
determines it in a hurry, then back this determi- 


nation in the shape of a “protest” on the minutes 
of the Court in advance of its regular presentation 
by the party complaining after notice has been 
given of a motion to order which is yet to be 
acted upon by the Court remains to be seen. 

To decide a case without oral argument, 
discussion, examination of authorities before it 
is properly presented is the reverse of judicial 
action which directs a hearing first and decision 
afterwards, nor is protest allowable in judicial 
proceedings, it is legislative in its character. As to 
the Complaint of “notification” the letter of 
protest filed herewith says—“I have concluded 
not to go down today (the time for meeting) but 
to await a notification from you when my 
presence is needed.” 

As this Entry of the Protest is entirely 
individual it has no place on the records of the 
Court and is therefore not a part of the same nor 
authenticated. 


By Order of the Chief Justice. 


A War of Words 

Chief Justice Baltzell was not content to 
reply only in the minutes of the court. He 
also wrote an article explaining his position 
for the Floridian & Journal, the local 
newspaper, on February 5, 1859. He wrote 
that he believed the court could appoint a 
circuit judge to sit in for a justice who was 
disqualified from hearing a case, but that 
he did not believe the court could appoint a 
judge to sit for the entire term. On February 
26, he wrote a second article for the news- 
paper explaining that he believed a quorum 
of two justices was sufficient to conduct the 
court’s business, but that Justice DuPont 
had disagreed. 

When Justice Pearson was eventually 
served by the sheriff with the order to 
appear, he wrote the chief justice that no 
such order could have been entered because 
there had been no session of the court. But 
he was present when the court convened for 
its next sessions in Jacksonville, Tampa, 
and Tallahassee. 

On April 1, the court ordered Circuit 
Judge J. Wayles Baker to sit on April 7 in 
the place of Chief Justice Baltzell, who was 
disqualified from sitting on the case before 
the court that day. Judge Baker wrote to 
Justice DuPont that he would not sit on the 
Supreme Court until the questions raised 
in Chief Justice Baltzell’s published articles 
had been resolved. 

In response, Justice DuPont wrote an 
opinion stating that the court’s authority to 
request the aid of the circuit judges had 
been established when the Supreme Court 
was initially organized. He added, however, 
that the court could not compel the at- 
tendance of the circuit judges.3 

On April 11, the court adjourned until 
after the fall elections, but not before 
entering an order stating that the orders 
entered into the minutes by the chief justice 


on January 18 were without authority and 
should be expunged.‘ Chief Justice Baltzell 
wrote a reply to the order of expungement 
claiming that Justice Pearson’s failing eye- 
sight was an insufficient reason for not 
attending the court’s sessions, and that the 
court was empowered to enforce the at- 
tendance of its members.5 

Chief Justice Baltzell’s opinion was 
published in the newspaper on May 21, 
1859, two weeks after he announced his 
intention to seek re-election. The following 
week, the newspaper published a reply by 
Justice DuPont criticizing the chief justice 
for publishing his views in the newspaper. 
Justice DuPont also explained his belief 
that the court could have appointed a 
circuit judge to sit for Justice Pearson, but 
that it could not compel the attendance of 
Justice Pearson. By this time, Justice 
DuPont also had announced his candidacy 
for chief justice. 

The dispute was a major issue in the 
election as the justices continued their war 
of words in the newspaper. The Floridian 
& Journal published a response by Chief 
Justice Baltzell reiterating his opinions. 
Then Justice Pearson replied in an article 
that criticized the chief justice for his 
behavior and explained that it was not his 
ill health, but rather Baltzell’s obstinacy 
that had caused the court to miss its regular 
term in Tallahassee. 

Interest in the election continued to 
mount, at least among those seeking 
election to the court. Former Chief Justice 
Benjamin D. Wright announced that he 
would join the race for chief justice against 
Baltzell and DuPont. Judge William A. 
Forward of the eastern circuit, David S. 
Walker, Colonel C. C. Yonge, David P. 
Hogue, D.P. Holland, Joseph McCants, 
and Alexander McDonald announced as 
candidates for the two associate justice 
positions. 

Despite the large number of candidates 
and the newspaper articles highlighting the 
feuding among the justices, the voters 
showed little interest in the election when it 
finally arrived on October 3. DuPont was 
elected chief justice with a plurality of the 
vote, with Baltzell finishing third. Judge 
Forward and David S. Walker far out- 
distanced the other candidates and were 
elected as associate justices. 


Conclusion 

As the Supreme Court’s antebellum 
period drew to a close, so did the dis- 
harmony that had characterized the 
relationship between the justices during the 
1850s. With the Civil War looming ahead 


there were more dark days for the young 
state of Florida, but a solid foundation had 
been laid for the judiciary in the state. The 
basic structure and procedure established 
for the Supreme Court during the first 
years of statehood were the foundations on 
which Florida’s modern judicial system 
were built. Bi 


Material for this article was gleaned from a 
number of historical references, including the 
minutes of the Supreme Court, the journals of 
the Senate and House of Representatives and 
miscellaneous newspaper articles. A longer dis- 
cussion by Chief Justice Joseph Boyd, Jr., and 
Randall Reder was published in the University 
of Miami Law Review, vol. 35, p. 1019 (Sept. 
1981). 


Assistance in editing by Ray Reynolds, a 
member of the Journal Editorial Board, is 
gratefuliy acknowledged. 


ae eae of Circuit Court Judges, 4 Fla. 4 
1). 

?Cotten v. County Commissioners of Leon 
County, 6 Fla. 610 (1856). 

3 Motion to Call Circuit Judge to the Bench, 8 
Fla. 459 (1859). 

‘Correction of the Record, 8 Fla.-495 (1859). 

SOpinion by the Chief Justice, 8 Fla. 496 
(1859). 


Randall O. Reder is the senior law 
clerk to Florida Supreme Court Chief 
Justice Joseph A. Boyd, Jr. Reder 
received his B.A. from the University 
of South Florida and his J.D. from 
Florida State University College of 


Law. He is also the treasurer and 
member of the board of directors for 
the Florida Supreme Court Historical 
Society, Inc., and has coauthored with 
Chief Justice Boyd an article, “A 
History of the Florida Supreme 
Court,” published in the 35th volume 
of the University of Miami Law 
Review. 


Our bay of operation has been approved by the Florida Bar. = 
fessional Ethics Opinion 77-8 and we are licensed si the state 


THE FLORIDA BAR JOURNAL/DECEMBER 1984 669 


\ 

= 
: 
te Headquarters: 1470 Gene Street 
correspondents throughout the world. 


Ay 


Eurodollar offering 


ondon 


{ 


Throughout our company, we like 
to think that nothing is impossible. 
And in financial printing, this opti- 
mistic attitude has helped us compile 
an impressive record of performance 
under pressure. 

We are especially skilled at Euro- 
dollar offerings, particularly those 
with tight deadlines. That's because 
we were the first to introduce an 
electronic link to London, thus elim- 
inating the time and expense of 
flying a courier across the Atlantic. 

We call this our London Link. It 


OFFERING CIRct ‘LAR 


$100,000,000 


Walt Disney Productions International 


Finance N.Y. 


CUARANTERD NOTES DUE 


of Principal and interes: 
tionally fuaranteed by 


WALT DISNEY PRODUCTIONS 


from 

The 


Seen 
the 


York 


thee 
won Septensber 


ter the Nase s 


‘TEREST 


is part of Ticomp, a computerized 
phototypesetting system that instantly 
connects our London affiliate with 
our network of offices in all major 
U.S. business centers. 

Using Ticomp, a Eurodollar 
offering can be proofed simultane- 
ously in London, New York and San 
Francisco. Or at any of our other 
locations. When last-minute changes 
are made at one office, Ticomp repro- 
duces exact camera-ready proofs 
at the others. 

As you can imagine, Ticomp also 


saves precious time when you have 
an overnight S.E.C. filing. And for 
quick delivery, we are the only finan- 
_ cial printer with an office in the same 
building as the S.E.C. in Washington. 

In short, we have the technology, 
and we have the experienced profes- 
sionals who can make it work. 

So the next time a difficult dead- 
line—either here or in Europe— 
means you have to turn on the speed, 
turn to us. 

When a job seems impossible, 
we'll find a way to do it. 


CHAS. P. YOUNG MIAMI 


Finding new ways to do the impossible. 


CHAS. P. YOUNG COMPANY New York, Chicago, Houston, New Orleans, Washington D.C., Atlanta, Miami 
JEFFRIES Los Angeles, San Francisco, San Jose, Irvine, San Diego 


670 THE FLORIDA BAR JOURNAL/DECEMBER 1984 


— 
at thy Description Note, Whholding taxes are imposed es 
: 4 


Representing Public 
Employees Under 


Florida Retirement System 


by William A. Frieder 


he Florida Retirement System 
(FRS) is a qualified, defined 
benefit pension plan for 
Florida public employees which is sup- 
ported by employer contributions and 
earnings on investments. Like most modern 
pension plans it provides not only after 
retirement income but also disability, death, 
and survivor benefits as well. With over 
70,000 benefit recipients monthly and 
almost 400,000 active members, FRS has a 
substantial impact not only upon those it 
was designed to serve but also upon the 
general economy of Florida. The purpose 
of this article is to describe the basic 
provisions of FRS, how it is administered, 
and to explore those areas where represen- 
tation by an attorney may be beneficial. 
FRS was created by Ch. 70-112, Laws of 
Florida, which merged several existing 
public retirement plans for such diverse 
groups as teachers,’ state and county 
workers,” judges,?.and highway patrolmen.* 
The consolidated system is administered by 
the State of Florida through the Division 
of Retirement (DOR) of the Department of 
Administration and is headquartered in 
Tallahassee. The DOR director is also the 
state retirement director and decisions 
made by him are often considered to be 
final agency action for purposes of admin- 


istrative review under Ch. 120, Florida 
Statutes.5 

The Division of Retirement should not 
be confused with the seven-member State 
Retirement Commission (SRC), which is 
an independent collegial body appointed 
by the Governor. The SRC is clothed with 
the authority to review certain actions 
taken by DOR in the areas of disability 
retirement applications, removal of those 
who have recovered from disability retire- 
ment from the retired payroll, and review 
of rejected applications for membership in 
certain special membership classes within 
the system as well as in the Optional 
Retirement Program discussed later.6 The 
commission is itself subject to judicial 
review by the First. District Court of 
Appeal.’ 

Although FRS is referred to as a consoli- 
dated system, those retirement plans from 
which it was formed remain viable to the 
extent that members did not transfer to 
FRS during the open enrollment periods 
provided by §121.051(2). Although closed 
to new members, the rights and privileges 
contained in these acts still apply to the 
remaining members. One must take careful 
note of the system under which a potential 


client is enrolled for the provisions of each . 
‘vary greatly and some rights from the old 
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systems may be carried forward to FRS 
through F.S. §121.011(3). 


Regular Membership 

Membership in FRS is compulsory and 
is a condition of employment for all 
employees of a state agency, a county 
government, a state university, a com- 
munity college, a district school board, and 
a city or special district which participates 
in the plan through the optional participa- 
tion provisions of §121.051(1) and (5)(b). 
No distinction is made for membership pur- 
poses between a full or a part-time employee 
as longas he is filling a regularly established 
position. A regularly established position 
in a state agency is one which is budgeted 
and paid out ofa salary fund or account. In 
a local agency it is one which is paid out ofa 
salary fund and further one which at the 
time of hiring will be in existence for more 
than four months with certain exceptions.® 

Since the receipt of salary is also a 
prerequisite to membership, one who is 
paid either a per diem or a per diem and 
expenses only is not eligible for FRS 
coverage. Likewise, nonsalaried public offi- 
cials are not eligible even where elected. 

FRS is now a noncontributory system 
from the employees’ standpoint and is 
funded through employer contributions 


which presently amount to 12.24 percent of 
the employee’s salary for regular members. 
Social Security coverage, also mandatory 
with FRS coverage, adds another seven 
percent of salary to the employer’s payroll 
cost. Since salaries are historically a highly 
visible means of cost cutting for both 
government and private industry alike, it 
should not be unexpected that some 
employers who are presently covered try to 
avoid these significant expenses. They may 
attempt to disqualify themselves as em- 
ployers under the technical definition of 
that word in §121.021(10), or they may 
omit contributions for a significant number 
of employees from the required payroll 
reports to DOR suggesting that these 
workers do not hold regularly established 
positions. When DOR disagrees with the 
classification of a position as either a 
regular or a temporary one, the division’s 
determination is controlling absent reversal 
through the administrative review process 
ora court order. Attorney participation in 
these cases is essential to a successful result 
for an employer. 

When an employer can prove to the 
satisfaction of the fact-finder that its 
original inclusion within FRS. was error 
and that participation in the system was 
undertaken at the outset in reliance upon 
the mistaken notion that eligibility existed, 
the court has been willing to order removal 
from FRS as long as due care is exercised 
not to prejudice substantially the rights of 
those employees who may have already 
achieved vested rights. For example, in 
Waterman Memorial Hospital Assn., Inc. 
v. DOR, 424 So.2d 57 (Fla. Ist DCA 1983), 
the court found that the employer had 
created a situation in which the hospital 
was treated for some purposes as a govern- 
mental entity, and for that reason should 
have been included within the definition of 
employer, while for others it was a private 
corporation and not an employer. It per- 
mitted Waterman to withdraw from FRS 
thus relieving it of the obligation to make 
FRS contributions. and leaving it free to 
seek other coverage for its employees at a 
presumably lower cost. 

When contemplating such litigation with 
DOR, requests for declaratory statements 
directly from the agency, suits for declara- 
tory judgments, and possibly even injunc- 
tive relief may be available. But care must 
be taken here, as whenever dealing with an 
administrative agency, to exhaust all 
administrative remedies where appropriate 
before seeking court intervention. 

The question of who is an employee is 
not a simple one. For example, employers 
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need not make contributions for con- 
sultants or other professional persons who 
are occupying a temporary position which 
in DOR parlance is the opposite of a 
regularly established position. A consul- 
tant is defined as: 
[OJne who agrees to provide certain services; 
works according to his own methods; is not 
subject to the control of his employer except as 
to the results of his work; and does not enjoy the 
fringe benefits offered by the employer. ...Rule 
22B-6.01, F.A.C. 

Since the consequence to the employer 
of a consultant being included within the 


When dealing with an 
administrative agency, care must 
be taken to exhaust all 
administrative remedies before 
seeking court intervention 


definition of employee involves the pay- 
ment of an additional 12.24 percent of 
salary and an additional seven percent 
Social Security contribution, the determi- 
nation of temporary or regularly estab- 
lished status is of considerably more than 
academic interest. As might be expected, 
the common law tests for determining 
independent contractor status are generally 
employed in making this determination. 
But as in common law cases, the choice 
may not be a simple one and may well end 
in litigation which the administrative lawyer 
is well equipped to handle.? 

In addition to consultants and other 
professional persons, at least 10 other 
categories of temporary employment posi- 
tions exist.!° The employer at the time of 
hiring must make the initial decision to 
enroll the employee or not to pay the 
required contributions. Ifa failure to enroll 
an employee is questioned by DOR during 
one of its periodic audits of the employer’s 
payroll and other financial records, an 
administrative hearing may result if the 
difference cannot be resolved by negotia- 
tion. If a hearing is required, DOR has the 
option of using one of its own as a hearing 
officer, but usually it will refer such matters 
to the Division of Administrative Hearings 
(DOAH) for assignment of an independent 
hearing officer. 


Special Risk Membership 

Although FRS has no mandatory retire- 
ment age, 62 is considered to be normal 
retirement age for regular members. The 
legislature recognized that public em- 
ployees in the areas of law enforcement, 
firefighting, and corrections may have to 
retire earlier than their more sedentary 
brethren, so that those fields can maintain 
a high level of competent public service. 
But it did not want to punish these 
employees for their faithful albeit usually 
shorter service. Accordingly, it established 
a separate class of membership with some- 
what strict requirements for admission but 
permitting retirement at an earlier age than 
for regular members. It also tried to elimi- 
nate the penalty which would otherwise 
attach for retirement before age 62.'! Early 
retirement carries with it a penalty of five 
percent for each year the retiree is under 
age 62. 

Because special risk membership carries 
with it both an enhanced value for each 
year of service and an earlier retirement 
age, it is often applied for by those who 
may not be eligible. When denied, an 
administrative appeal may be taken to the 
State Retirement Commission whose deci- 
sion then becomes final agency action. The 
hearing before the SRC is conducted under 
rules adopted by the commission and under 
the Model Rules.'!2 Although basically 
adversarial, the hearing is quite informal 
and essentially constitutes a trial de novo 
on the applicant’s eligibility for special risk 
membership. The applicant has the burden 
of proof and must make a prima facie 
showing of eligibility. An orderly presenta- 
tion of the member’s position made with 
the help of an attorney would likely be of 
substantial advantage to the member and 
the statutory criteria in §121.051(5), as well 
as Rules 22B-1.05, et seq, could easily serve 
as a check list for counsel preparing to 
present such a case. 


Other Membership Classes 

Until recently, and as the advantages of 
special risk membership became better 
appreciated, patrol officers and other front 
line hazardous duty personnel were offered 
promotions but often would refuse: To 
accept would have meant loss of their 
special risk advantages since the class was 
designed primarily for front line personnel 
only and not for administrators or those 
who were not subject to the daily rigors of 
front line police, fire fighting, or inmate 
control duty. 

In 1982 the special. risk administrative 
support class of membership was 


created to permit those who had already 
accumulated some special risk time to re- 
tain their earlier retirement age even though 
now in less demanding positions. As with 
most retirement and pension plans, the 
specific provisions must be consulted, for 
the details of eligibility and these require- 
ments must be followed strictly to assure 
entrance. Even then the legislature was 
unwilling to give the advantages of special 
risk membership to those whose primary 
duties were in the areas of accounting, 
purchasing, legal, and personnel. 

The fourth and last class of membership 
in FRS is the elected state officer class 
(ESOC), which has provisions for both 
elective and mandatory membership. 
Whether a particular position carries with 
it compulsory or optional membership can 
be seen from the specific designations within 
the statute. For example, legislators are 
given optional membership in ESOC and 
have six months from the date of their 
election within which to notify DOR of 
their intention to either participate in ESOC 
or to withdraw from the system. Elective 
membership provisions are also made 
within ESOC for certain elected county 
officials as of July 1, 1981. These include 
the county sheriff, tax collector, property 
appraiser, supervisor of elections, clerk of 
the circuit court, county commissioner, 
school board member and school super- 
intendent, all of whom have one year from 
the date of their election to either withdraw 
from FRS or to join ESOC. 

Compulsory members include the 
Governor, Lt. Governor, cabinet members, 
justices of the Supreme Court, district 
courts, circuit and county courts, and state 
attorneys. 

Not surprisingly, the advantages of 
belonging to this class include enhanced 
values for each year of service and an either 
year vesting provision instead of the 10 
years required of regular and special risk 
members. 


Benefits 

In addition to retirement benefits based 
upon length of service, FRS provides death 
benefits, survivor benefits, and disability 
benefits. '3 

Two kinds of death benefits are provided 
under the system. If an employee dies 
where there is no causal relation to his 
work and with less than 10 years of service, 
only a return of his accumulated contribu- 
tions is available to his survivors. FRS has 
been noncontributory since 1975, and many 
employees still have contributions on 
deposit with FRS. 


If the employee dies with more than 10 
years of service, it is presumed that he 
retired as of the date of his death, and 
whatever benefits to which he may other- 
wise have been entitled are then due to his 
survivors. Regardless of the length of serv- 
ice, however, if an employee is killed or dies 
in the line of duty, the surviving spouse will 
receive 50 percent of the employee’s salary 
at the time of his death until the spouse dies 
or remarries. Should the spouse remarry, 
provision is made for continuation of bene- 
fits payment to the employee’s minor 
children. 


While many members seeking 
State Retirement Commission 
review are unrepresented by 
attorneys, it should be noted that 
DOR will always have legal 
representation at such hearings 


Death in the line of duty is defined in 
F.S. §121.021(14).'4 

Both the statute and the rule contain 
three distinct requirements. First, the death 
must arise out of the employment; second, 
the death must occur in the actual perfor- 
mance of duty; and third, it must occur 
during the actual working hours required 
by the employer. 

Only three retirement cases of record 
have considered death benefits in Florida. 
The first two, Caldwell v. Division of 
Retirement, 344 So.2d 923 (Fla. Ist DCA 
1977) and Daniels v. Division of Retire- 
ment, 389 So.2d 340 (Fla. Ist DCA 1980) 
were decided not upon an interpretation of 
in-line-of-duty death, but upon the statu- 
tory presumptions contained in §112.18(1). 
The third, Walker v. Division of Retire- 
ment, 360 So.2d 1291 (Fla. Ist DCA 1978) 
involved a surviving spouse who sought 
in-line-of-duty death benefits when her hus- 
band, a deputy sheriff, was killed in an 
automobile accident while driving home 
after completing his duty shift. The argu- 
ment was made that since police officers 
are considered to be on duty 24 hours a 
day, Walker should have been “on duty” 
for the after hours accident because had the 
same accident happened before coming 
home, death benefits would surely have 
been payable. 
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The court pointed out that not only must 
the death arise out of the employment, but 
it must have been occasioned while “in the 
actual performance of duty.” The court 
held against Walker and said that while 
“arising out of” is a test concerning the 
time, place, and circumstances of the death 
or injury, it is not the same as “the actual 
performance of” duty. Both requirements 
must be met under Ch. 121. 

A fourth case, Wydra v. Division of 
Retirement, DOR Case No. DR82-5, also 
involved a policeman who was traveling 
out-of-state on his employer’s business 
when he was killed by a self-inflicted gun- 
shot wound. While exhibiting his revolver 
to a dinner companion, and in an attempt 
to show her that it was unloaded, Wydra 
put the gun to his head, pulled the trigger 
thinking the gun was empty, and inflicted 
the mortal wound. When the spouse’s 
claim for in-line-of-duty death benefits was 
rejected by DOR, an administrative hear- 
ing was held in which it was again argued 
that since Wydra was on duty 24 hours a 
day, and since carrying a gun was man- 
dated by his employer (who was aware that 
some horseplay with guns seemed inev- 
itable among Wydra’s fellow officers) that 
his injury should be considered not only to 
arise out of his employment but that it 
occurred while in the actual performance 
of it. 

In its final order, which adopted the 
findings of the DOAH hearing officer, 
DOR found that such conduct amounted to 
so great a deviation from his employer's 
business that the employee was on a mis- 
sion of his own—a legally significant 
deviation from his employment, and that 
he was not acting in the furtherance of his 
employer’s business when he was killed. 


Disability Retirement 

Disability cases are a substantial part of 
the litigation in which DOR is involved. 
Consistent with the philosophy evident in 
the death benefit provisions, §121.091 simi- 
larly provides for two types of disability 
benefits—regular and in-line-of-duty. Reg- 
ular disability is that disability which is 
causally unconnected to the employment 
while in-line-of-duty disability is that 
disability which is job related. While 
, 2gular disability benefits have a minimum 
payment of 25 percent of AFC, in-line-of- 
duty disability carries a minimum benefit 
of 42 percent of AFC. 

To qualify for disability benefits under 
either circumstances, a member must fur- 
nish satisfactory proof to the administrator 
that he is totally and permanently disabled 


| 


from performing useful and efficient serv- 
ice as an officer or an employee. The 
disability must be both total and perma- 
nent although the member is not required 
to engage in demeaning labor or to work at 
a place unreasonably far from his home.'> 
If he can return to work after retraining, 
however, the disability is not considered to 
be permanent. A member may not receive 
disability benefits if he is able to work at 
any occupation for which he is reasonably 
qualified by education or experience or for 
which he may be qualified through retrain- 
ing even if that work is not within the ambit 
of his former occupation or profession. 

The existence of total and permanent 
disability must be certified by two Florida 
licensed physicians to DOR on forms pro- 
vided by the agency, although narrative 
reports are also accepted. The administra- 
tor has wide latitude in accepting or 
rejecting evidence of disability and can 
compel independent medical examinations 
where that appears appropriate. He may, 
and often does, review workers’ compensa- 
tion files and may rely upon medical 
reports found there even if not submitted to 
him by the applicant. 

To receive benefits, the member must be 
prevented from engaging in gainful employ- 
ment by the medical condition which has 
been diagnosed to be the cause of his 
disability.'"° Disability incurred after ter- 
mination of employment is specifically 
excluded from coverage as is disability 
caused by participation in a civil insurrec- 
tion, by a strike of public employees, or 
from an intentionally self-inflicted wound. 

Even if totally and permanently dis- 
abled, a member is not entitled to regular 
disability benefits unless he has five years 
of creditable service as of July 1, 1980, or at 
least 10 years of service regardless of when 
obtained. In-line-of-duty disability has no 
length of service requirement and is avail- 
able from the first day of employment. 

Initial decisions made by the adminis- 
trator are reviewable by the State Retire- 
ment Commission in what amounts to a 
new trial on the merits of the application. 
While many members seeking this review 
come before the commission unrepre- 
sented by attorneys, it should be noted that 
DOR will always have legal representation 
at such hearings. Though the rules of evi- 
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dence are construed in a liberal fashion by 
the chairman who acts as the presiding 
officer, the burden of proof rests upon the 
member to prove total and permanent 
disability by a preponderance of the evi- 
dence and, where applicable, the link 
between the disability and work. 

The commission can take action upon 
majority vote with four commissioners 
constituting a quorum, and meetings take 
place usually once per month at various 
locations around the state as the case load 
and the commission’s desire to hold hear- 
ings as near applicants’ homes as possible 
dictates. They deliberate at the close of the 
evidence after hearing argument from both 
sides, and a decision is usually immediate, 
but the commission may take up to 90 days 
to issue its written order containing its 
findings of fact and conclusions of law 
formalizing its decision. 

While DOR is bound by the requirement 
of having certification by two Florida 
physicians, the commission is not. In 
Kennedy v. Wiggins, 368 So.2d 464 (Fla. 
Ist DCA 1979), the court held that the SRC 
could indeed reverse the decision of DOR if 
there were other competent and substantial 
evidence to support the finding of total and 
permanent disability without regard to the 
number of medical opinions. Recently, 
however, in Frank’s Fine Meats v. 
Sherman, 443 So.2d 1055 (Fla. Ist DCA 
1984), the court seems to suggest that the 
assertions of a claimant alone may not be 
sufficient to constitute competent and sub- 
stantial evidence to support an award of 
total and permanent disability in a workers’ 
compensation case. It remains to be seen 
whether the court will apply that rationale 
to the disability cases under Chapter 121. 


Miscellaneous Provisions 

Substantial limitations are placed upon 
re-employment after retirement. On the 
other hand, minimum benefit provisions 
may apply to a retiree which can elevate 
what otherwise would be a negligible bene- 
fit created by the vastly lower salaries of 
pre-inflation years to a more equitable 
though certainly not opulent one.!7 

A member who is found guilty by a court 
or a jury of aiding or abetting any theft or 
embezzlement from an employer, or who 
pleads guilty or nolo contendere to such a 
charge, will forfeit all rights to his retire- 
ment benefits in FRS, regardless of 
whether vested or not, except the return of 
any accumulated contributions.'® Simi- 
larly, bribery in connection with the 
employment, participating in a strike by a 
public employee, or being convicted of an 


impeachable offense by the Senate will all 
work a forfeiture as will any felony in Ch. 
838. DOR has no discretion in imposing 
such a forfeiture which is mandatory under 
the law. Nor is it a defense to suggest that 
the conviction was under a Federal statute 
and not under Ch. 838 if it can be shown 
that the elements of the crime are the 
same.!9 

The optional retirement program for 
certain university faculty, administration, 
and professional positions permits those 
who are not normally expected to vest in 
FRS to withdraw from membership in 
favor of a purchase, assisted by employer 
contributions, of certain annuity contracts 
with the intended result of achieving more 
portability for these individuals. The pro- 
gram, which began on July 1, 1984, is 
described in §121.35. 

Both service and disability retirees 
presently have four payment options, one 
of which must be chosen before payments 
can begin. DOR presently uses six indis- 
tinct tables for the calculation of these 
options. 

Retirement is not automatic and must be 
applied for, in writing, on forms provided 
by DOR. Unless this and other formal 
requirements are completed, a very real 
possibility of losing benefits exists. DOR 
maintains no central mailing list of mem- 
bers’ addresses. It relies mainly upon the 
personnel officers of the employer to 
communicate with the member who is 
charged with the duty to keep up to date on 
changes in the retirement law and how it 
affects them. Summary plan descriptions, 
written in plain language, are available to 
each member and are updated at least 
yearly. These incorporate rule cha 1ges and 
legislative changes as they occur and are a 
free and handy reference for attorneys with 
public employee clients. 

The legislature may change the pro- 
visions of FRS at any time before retirement 
since the right to a specific payment or 
benefit vests permanently only upon actual 
retirement.2° FRS permits the prospective 
changing of designated beneficiaries or 
optional forms of payment but only until 
the first retirement warrant is cashed. 


Summary 

While the provisions of FRS are some- 
what detailed and interrelated, and while 
this article can provide only a very general 
overview, none are so complicated that the 
practitioner should be reluctant to consider 
representation of clients who have been 
substantially affected by agency action 
related to their retirement rights or even to 


/ 


their perceived retirement rights. 

The disability provisions of FRS bear a 
great resemblance to workers’ compensa- 
tion and general personal injury cases. 
Certainly attorneys skilled in these areas 
would have no difficulty representing appli- 
cants before SRC or with administrative 
hearings on death claims. A substantial 
service can be rendered to these public 
employees at little cost in terms of attorney 
time since most matters are rather straight- 
forward once the basic provisions of the act 
are understood and one becomes accus- 
tomed to retirement jargon. 

Although most hearings are adversarial, 
the general orientation of the agency is not. 
Information is freely given at all levels. It is 
hoped that this discussion, albeit brief and 
somewhat simplified, will encourage parti- 
cipation by attorneys in an effort to 
preserve the rights of public employees 
under the Florida Retirement System. BJ 
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In today’s economy, there's a real need for major 
amounts of insurance to protect your family. 
If you're underinsured, it may be because the rates 

you've seen in the past were not affordable. Now look 
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insurance needs. It's a plan designed by GEICO Annu- 
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other term rates. Many people find they can afford 
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nice surprise! 
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Level rates for 2-4 years. Unlike many other term 
policies, our low rates won't increase after the first year. 
For example, if you're under 40 your premium remains 
level for 4 years. 

Get all the details about SuperTerm, the affordable 
answer to today’s big insurance needs. 
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Criminal Law 


Suggested Sanctions 
by John Wythe Tiedemann 


State prisoners who abuse the federal 
“great writ” of habeas corpus, 28 U.S.C. 
§2254,' by making material misrepresenta- 
tions of fact in their petitions pose a grow- 
ing problem for prison superintendent res- 
pondents, for the federal judiciary, and for 
honest petitioners. In Green v. Wrrick, 402 
F.Supp. 357, 360 (W.D. Mo. 1978), the 
court discussed this problem as follows: 
Past discussions of abuse have focused on sever- 
al practices, including the deliberate withholding 
of known grounds in the hope of obtaining two 
or more hearings, deliberate delay in the presen- 
tation of claims, or presentation of claims that 
were abandoned in a prior petition. See, e.g., 
Advisory Committee Note, Rule 9, Rules 
Governing Section 2254 Cases in the United 
States District Courts; Wong Doo vy. United 
States, 265 U.S. 239, 44 S.Ct. 524, 68 L.Ed. 999 
(1924): Rice v. Coiner, 352 F.Supp. 1235(N.D. 
W.Va. 1973). With the relaxation of standards 
governing the filing and construction of pro 
se litigation have come entirely new forms of 
abuse, however. Federal courts now face pro se 
litigants who willfully falsify affidavits and 
pleadings, Carter v. Telectron, Inc., 452 F.Supp. 
944 (S.D. Tex. 1977); Green v. Wrrick, 428 
F.Supp. 732(W.D.Mo. 1976): who willfully pur- 
sue litigation already determined against them 
on the merits in other courts. Carter v. Telectron, 
Inc., supra; who willfully file identical actions in 
different districts in the hope that such action 
will result in favorable rulings. Carter v. Telec- 
tron, Inc., supra; who willfully abuse procedural 
rules governing civil, criminal and post-convic- 
tion actions, Green v. Wyrick, supra; or who 
willfully file colorably cognizable actions solely 
for the purpose of interfering with the orderly 
administration of a prison or to harass prison 
administrators. Wycoff v. Brewer, 572 F.2d 1260 
(8th Cir. 1978); Boston v. Stanton, 450 F.Supp. 
1049 (W.D.Mo. 1978); Green v. Wyrick, supra. 
Failure to meet the challenge posed by such liti- 
gants would be an abdication of the Court's duty 
to protect the litigants before it from abuse, har- 
assment or exploitation, Duhart v. Carlson, 469 
F.2d 471 (10th Cir. 1972); Mann v. Leeke, “73 
F.R.D. 264 (D.S.C. 1974); an obligation as im- 
portant as the Court's duty to ensure that meri- 
torious pro se claims are processed fairly and ex- 
peditiously. 


In short, abuse of the writ wears many disguises, 
and its nature derives from the litigant as well as 
the litigation he files. 


State Prisoner Abuse of the Federal Writ of Habeas 
Corpus Through Factual Misrepresentations: 


The writer has defended the secretary of 
the Florida Department of Corrections 
against more than 50 habeas corpus peti- 
tioners, and can confirm that perhaps 25 
percent have indulged in misrepresenta- 
tions of three basic types in the effort to va- 
cate their judgments and sentences. Prison- 
ers most commonly misrepresent facts 
involving the performance of their attorn- 
eys, who are usually public defenders, in 
the effort to have these advocates declared 
ineffective. Prisoners also commonly mis- 
represent the existence and content of their 
prior pleadings, in the effort to conceal 
procedural defaults; and concoct 
nonexistent plea agreements, which they 
then seek to have honored. 

Respondents may urge, and the courts 
may accept, four sanctions to remedy the 
problem of abuse of the writ through such 
misrepresentations. This article will ex- 
plore the sanctions of dismissal of the peti- 


tion with prejudice, prosecution for per- 


jury, prosecution for criminal contempt, 
and assessment of costs. 

The discussion should begin, however, 
with some general comments on the nature 
of the “great writ.” Although the character- 
ization may be imprecise, it has long been 
recognized that habeas corpus proceedings 
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are more “civil” than “criminal” in nature.* 
As such, “habeas corpus has traditionally 
been regarded as governed by equitable 
principles. . . . Among (these equitable 
principles) is the principle that a suitor’s 
conduct in relation to the matter at hand 
may disentitle him to the relief he seeks.” 
In other words, the doctrine of “unclean 
hands” may be applied to bar a prisoner 
from seeking habeas corpus or other 
equitable relief.4 The uncertain extent to 
which the right of a state prisoner to seek 
federal habeas corpus relief accrues under 
either the United States Constitution or the 
common law, is thus not pertinent to the 
instant debate. In any event, just as evena 
constitutional error may be harmless,° so 
too may even a constitutional right be 
waived.’ 

Although the federal courts are required 
by Haines v. Kerner, 404 U.S. 519 (1972), 
to afford drafters of petitioners for writs of 
habeas corpus every benefit of the doubt, 
there is occasionally no doubt to afford. 
The fact that clearly deliberate misrepre- 
sentations may constitute a waiver of any 
claim for relief the prisoner might theoreti- 
cally have had becomes less troubling 
when one considers that a prisoner with an 
arguably meritorious claim will have no 
need to be untruthful. More troubling is 
the fact that such misrepresentations con- 
stitute an attack upon the very integrity of 
the judiciary. However,.as will be seen, the 
courts are not powerless to defend them- 
selves. 


Dismissal-with Prejudice 


The first and most obvious sanction a 
court may employ to remedy an abuse of 
the writ through factual misrepresentation 
is to dismiss the writ with prejudice. Most 
procedurally predicated dismissals of 
habeas corpus petitions have occurred 
where the petitions were violative of Rule 
9(b), Rules Governing Section 2254 


i 


Proceedings in the United States District 
Courts, either because they were deceit- 
fully successive and similar,* or were suc- 
cessive and presented claims previously 
and deceitfully withheld.’ However, there 
is authority for the position that dismissal 
of a habeas corpus petition may also lie 
where the petition contains misrepresenta- 
tions of a different nature. 

In Johnson v. Massey, 516 F.2d 1001 
(Sth Cir. 1975), the court upheld the 
dismissal of the habeas corpus petition of a 
prisoner who claimed that his plea was en- 
tered in contemplation of a breached plea 
agreement, reasoning that this claim was 
“inherently inconsistent” with the prison- 
er’s earlier claim that his plea was involun- 
tary due to his alleged mental incapacity. 

In Green v. Wyrick, the court dismissed 
the habeas corpus petition of a highly 
litigious prisoner who had wrongfully 
asserted that he had exhausted available 
state remedies on his claim, when, in fact, a 
state proceeding involving the same claim 
was pending. And in the recent landmark 
case of Hosie v. Massey, Case No. PCA 83- 
4177 WEA (N.D.Fla. Magistrate’s Report 
and Recommendation filed December 29, 
1983, adopted in part, March 19, 1984; 
unreported), Magistrate Robert L. 
Crongeyer, Jr., of the Northern District of 
Florida, recommended that the habeas 
corpus petition of a prisoner who had 
misrepresented material facts concerning 
an alleged lack of pretrial investigation by 
his attorney be dismissed with prejudice. 

The magistrate, citing the general rule 
that litigants are bound by the actions of 
their lawyers and agents," specifically 
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rejected the petitioner’s defense that his 
misrepresentations had occurred as the 
result of a misunderstanding by his “jail- 
house lawyer.” Judge Winston E. Arnow, 
in adopting the magistrate’s recommenda- 
tion of a dismissal with prejudice, perhaps 
recalled that the petitioner had previously 
filed a petition which misrepresented five 
material facts regarding which claims he 
had raised upon direct appeal in state 
court, how many federal petitions he had 
previously filed, and whether he had any 
petitions for post-conviction relief pending 
in the state system.'' This petition had 
initially been dismissed with prejudice, but 
the petitioner, claiming that he had been 
misled by a “jailhouse lawyer,” moved for 
relief from judgment under Fed.R.Civ.P. 
Rule 60, and succeeded in having the words 
“with prejudice” expunged from the order 
of dismissal. 


Prosecution for Perjury 

A second sanction a court may employ 
to remedy an abuse of the writ through 
factual misrepresentation is to refer the 
matter to the United States attorney for the 
district where the false swearing 
occurred,'* with a request that the prisoner 
be prosecuted for committing perjury in 
violation of 18 U.S.C. §1621. Courts have 
the inherent power to protect the integrity 
of their judicial processes by requesting a 
prosecution for perjury under appropriate 
circumstances.'* When a habeas corpus 
petitioner follows the lead of 28 U.S.C. 
§1746 and perfunctorily declares upon 
penalty of perjury that his pleadings are 
true, and they are not, the petitioner may 
be prosecuted for perjury under 18 U.S.C. 
§1621.'4 

Those who have aided and abetted such 
perjury, including but not limited to “jail- 
house lawyers,” may be prosecuted as 
principals by operation of 18 U.S.C. §2(a). 
Although there have been no reported 
prosecutions for perjury committed in 
either context, the Northern District of 
Florida implicitly combined the teachings 
of Diamond v. State, 270 So.2d 459 (Fla. 
4th DCA 1972), and Dickinson v. Wain- 
wright, 626 F.2d 1184 (Sth Cir. 1980), by 
referring the petitioner in Thomas v. Wain- 
wright, Case No. TCA-0918 (N.D. Fla. 
October 27, 1981; unreported), to the United 
States attorney for a perjury prosecution, 
as did Magistrate Crongeyer when he 
recommended so referring the petitioner in 
Hosie_ v. Massey—a_ recommendation 
which Judge Arnow unfortunately did not 
adopt. The writer would venture that 
neither petitioner was ultimately 


prosecuted for perjury by the federal 
authorities only because the brazenness of 
their misrepresentations suggested that the 
mental element of a proof would be elusive. 

State authorities may wish to consider 
whether state prisoners: who misrepresent 
material facts in federal habeas corpus 
proceedings should be prosecuted for 
committing perjury under the appropriate 
state statutes. However, even though such 
misstatements are clearly crimes against 
the state in the sense that they are designed 
to secure the prisoner’s illegal release from 
state custody, it is debatable whether a 
state prosecution will lie for misrepresen- 
tations occurring in a federal proceed- 
ing.'5 Perjury may also be more difficult to 
prove under state law than under 18 U.S.C. 
§1621.'* Thus, even though only a suc- 
cessful state prosecution may have certain 
salutory side effects such as the forfeiture 
of the prisoner’s accrued gain time,'’ a suc- 
cessful federal perjury prosecution would 
appear preferable. 


Initiation of Prosecution for 
Criminal Contempt 

A third sanction a court may employ to 
remedy an abuse of the writ through 
factual misrepresentation is to initiate a 
prosecution against the prisoner for com- 
mitting criminal contempt in violation of 
18 U.S.C. §401(3), following the pro- 
cedures prescribed by Fed.R.Crim.P. Rule 
42(b). Our Supreme Court has indicated 
that a prejurious false swearing will also 
constitute criminal contempt if accom- 
panied by an obstruction of justice.'* 
“Making misrepresentations to the fact 
finder is inherently obstructive because it 
frustrates the rational search for truth.”!9 
Such misrepresentations will be actionable 
as criminal contempt even though they 
may be contained in an affidavit prepared 
outside the courtroom.” Whether the false 
swearing occurred within the territorial 
jurisdiction of the court is irrelevant to the 
maintenance of a contempt proceeding.?! 

An aggrieved court may well determine 
that a prosecution for criminal contempt is 
preferable or complementary to a 
prosecution for perjury for several reasons. 
First, in contradistinction to a prosecution 
for perjury, a prosecution for criminal 
contempt may as noted be initiated by the 
court itself, upon notice less formal than 
that required for an indictment or an 
information filed by the United States 
attorney.*? Secondly, the court need not 
appoint the United States attorney to 
prosecute the contempt; indeed, financial 
and experiential realities may dictate that 


the court appoint counsel for the 
complaining party to act as prosecutor.?} 
Counsel for a complaining respondent 
should, of course, indicate a_willing- 
ness to serve in such a capacity. 
The court would be best advised also 
to appoint counsel for the petitioner.?4 

Since the criminal contempt involved 
here would not consist of “disrespect to or 
criticism of the trial judge,” the initiating 
judge could preside over a criminal 
contempt proceeding.2> However, the 
better practice would be for the initiating 
judge to recuse himself.’° If the presiding 
judge foresees a possible prison sentence of 
greater than six months upon conviction 
and adjudication, he should afford the 
defendant a jury trial.2? While there is 
otherwise no absolute ceiling upon the 
sentence the judge may impose, his 
discretion is not unbridled.?* Sentences of 
one year or less stand a better chance of 
passing constitutional muster than do 
longer sentences, judging the 
aforecited cases. 

The case of United States v. Green, 630 
F.2d 566 (8th Cir. 1980), cert. denied, 449 
U.S. 904 (1980), marks one of the very few 
occasions in which a habeas corpus 
petitioner has been successfully prose- 
cuted for committing criminal contempt. 
That the contempt conviction in that case 
was based upon the prisoner's willful dis- 
regard of a court injunction against filing 
vexacious pleadings, while the contempt 
proceeding proposed here would be based 
upon a prisoner's willful filing of affidavits 
containing false information, is a factual 
distinction of no legal weight insofar as 
both prosecutions involve “[d]isobedience 
or resistance to (the) lawful writ, process, 
order, rule decree, or command” of the 
court in violation of 18 U.S.C. 401(3). In 
Hosie v. Massey, Magistrate Crongeyer 
recognized the viability of a contempt 
proceeding in the latter context, but 
recommended that any such proceeding be 
stayed pending any further abuse of the 
writ by the petitioner. Judge Arnow 
adopted this recommendation in entering 
judgment. United States v. Green and 
Hosie v. Massey thus furnish the federal 
courts with valuable precedents upon 
which to base prosecutions for criminal 
contempt.”? 


Assessment of Costs 

A final sanction a court may employ to 
remedy an abuse of the writ through 
factual misrepresentations is a _ post- 
judgment assessment of costs. The Federal 
Rules of Civil Procedure are applicable to 


habeas corpus proceedings except where 
otherwise provided in the Rules Governing 
Section 2254 Proceedings in the United 
States District Courts, Rule 11.9 Since the 
latter rules contain no express prohibition 
against assessment of costs, costs may be 
assessed against an unsuccessful habeas 
corpus petitioner under Fed.R.Civ.P. Rule 
54(d). Expenses incurred in obtaining 
transcripts are routinely taxable as “costs”; 
however, attorneys’ fees incurred in 
Opposing an action are taxable as “costs” 
only where the unsuccessful party acted in 
bad faith.3! Attorney's fees are calculated 
by multiplying the number of hours the 
attorney spent working on the case by his 
hourly 

Until recently, only one court had even 
so much as stated in dicta that costs could 
be taxed against an unsuccessful petitioner 
for writ of habeas corpus. But in Hosie v. 
Massey, Judge Arnow, by adopting the 
recommendation of Magistrate Crongeyer, 
followed the foregoing principles of law to 
assess $156 in expenses and $527.15 in 
attorney’s fees against the petitioner for his 
misrepresentations for a total of $683.15. 
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An aggrieved respondent’s right to recover 
costs is thus established, particularly since 
a prisoner may apparently recover costs 
from a respondent who defends a habeas 
corpus action in bad faith.>4 

Of course, prisoners are not noted for 
their wealth.*5 If a prisoner employed a 
private attorney for his trial and direct 
appeal, and failed to obtain leave to 
proceed in forma pauperis under 28 U.S.C. 
§1915 for his habeas action, he may be 
marginally solvent as opposed to wholly 
destitute. However, in Hosie v. Massey, a 
present inability to pay was found not to 
bar an assessment by lien, a result 
consistent with the fact that costs have been 
awarded against indigents in several other 
contexts.*6 

Of course, barring a highly unusual set of 
circumstances such as those presented in 
Hosie v. Massey, most courts will be 
reluctant to impose all four of the proposed 
sanctions in a given case. Logic suggests 
that the only meaningful sanction for an 
abuse of the writ by a capital prisoner 
would be a dismissal with prejudice, while 
an abuse by an indigent prisoner would be 


Jim Balcour, Anti- Trust; Lou Miller, Real Estate; Fred Martelli, 
Trusts and Estates; Will Robinson, Litigation; 
and Dave Tiuax, who’ in charge of our Crane’s Bond!” 
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best sanctioned by a prosecution for either 
perjury or contempt, and an abuse by a 
white collar prisoner would be best 
sanctioned by an assessment of costs. 
Respondents may nonetheless elect to 
move foreach sanction to give the court the 
option of imposing any combination it sees 
fit. 

The filing of frivolous petitions for writ 
of habeas corpus is a drain on the resources 
of respondents and of the courts, and hence 
is patently unfair to that small minority of 
prisoners who may have arguably 
meritorious claims. This problem has 
become acute, and the courts would be 
legally justified in sending prisoners who 
indulge in factual misrepresentations the 
message that the “great writ” will no longer 
be abused, except at a prohibitive cost. 
“The writ has no enemies so deadly as those 
who sanction the abuse of it, whatever their 
intent.”’ Brown v. Allen, 344 U.S. 443,544 
(1953) (Jackson, J., concurring). BJ 


' 28 U.S.C. §2254 provides in pertinent part 
that no person shall be imprisoned “in violation 
of the Constitution or laws or treaties of the 
United States.” 28 U.S.C. §2254(a). 

>See Ex Parte Tom Tong, 108 U.S. 556 
(1883); Harris v. Nelson, 394 U.S. 286 (1968). 

‘Sanders v. United States, 373 U.S. 1, 17 
(1963). 

+See Braxton v. Carlson, 340 F.Supp. 999 
(M.D. Pa. 1972), affirmed, 483 F.2d 933 (3d Cir. 
1973); Jackson v. McCall, 509 F.Supp. 504 
(D.C.D.C. 1981). 

5 See e.g., Wainwright v. Sykes, 433 U.S. 72 
(1977) and Preiser v. Rodriguez, 411 U.S. 475 
(1973). 

*Harrington v. California, 395 U.S. 250 
(1969). 

7Wainwright v. Sykes, 433 U.S. 72 (1977): 
Illinois v. Allen, 397 U.S. 377 (1970). 

* See, e.g., Thomas v. Wainwright, Case No. 
TCA-0918 (N.D. Fla. October 27, 1981: 


unreported); Annot. Application for habeas 
corpus to federal court or judge as affected by 
denial of discharge on prior federal application. 
334 U.S. 301 (1948). 

» See e.g., Mays v. Balkcom, 631 F.2d 48 (Sth 
Cir. 1980). 

See e.g., United States v. Guerra de 
Aguilera, 600 F.2d 752 (9th Cir. 1979), and 
Cooper v. Lewis, 644 F.2d 1077 (Sth Cir. 1981). 

''Hosie v. Wainwright, Case No. PCA 82- 
6007 (N.D.Fla. March 24, 1983, amended May 
2, 1983; unreported). 

'2 See United States ex rel. Starr v. Milligan, 
54 F.2d 200 (2nd Cir. 1932). 

"See Diamond v. State, 270 So.2d 459 (Fla. 
4th D.C.A. 1972). 

'§Dickinson v. Wainwright, 626 F.2d 1184 
(Sth Cir. 1980). 

'S Compare In Re Loney, 134 U.S. 372 (1890) 
and Commonwealth v. Kitchen, 133 S.W. 586 
(Ky.App. 1911). with Bowling v. Slayton, 344 
F.Supp. 650 (W.D.Va. 1972). 

'6 See, e.g., Fa. S1A1. Ch. 837 (1983). 

See, e.g., STAT. §944.28(2)(a) (1983). 

'SEx Parte Hudgins, 249 U.S. 378 (1919); see 
also United States v. Seale, 461 F.2d 345 (7th 
Cir. 1972). 

'9United States v. Thoreen, 653 F.2d 1332, 
1340-1341 (9th Cir. 1981). 

>” See In Re Steiner, 195 Fed. 299 (S.D.N.Y. 
1912); cf. United States v. Bukowski, 435 F.2d 
1094 (7th Cir. 1970), cert. denied, 401 U.S. 911 
(1971). 

*!Cf. United States v. Tedesco, 635 F.2d 902 
(Ist Cir. 1980), cert. denied, 452 U.S. 962(1981). 

>? See Rule 42(b); Palmigiano v. Garrahy, 448 
F.Supp. 659 (D.Rh.Is. 1978); Bullock v. United 
States, 265 F.2d 683 (6th Cir. 1959), cert. denied, 
360 U.S. 909 (1959). 


23§ee Musidor, B.V. v. Great American 
Screen, 658 F.2d 60 (2nd Cir. 1981), cert. denied, 
455 U.S. 944 (1982). 


24 See United States v. Dinneen, 463 F.2d 1036 


(10th Cir. 1972); cf. In Re Weeks, 570 F.2d 244. 


(8th Cir. 1978). 


25 Mitchell v. Fiore, 470 F.2d 1149, 1153 (3rd 
Cir. 1972), cert. denied sub. nom. Fiore v. 
Brennan, 411 U.S. 938 (1973). 

26 See United States v. Columbia Broadcasting 
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The effects of an 
_ abused childhood are 
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Prevention of Child Abuse is a private 
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how to prevent child abuse. But we 
need your help. We need money. We 
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» Prevention of Child Abuse 


Write: Prevent Child Abuse, Box 2866, Chicago, Illinois 60690. 


System, Inc., 497 F.2d 107 (Sth Cir. 1974). 
27In Re Scott, 605 F.2d 736 (4th Cir. 1979). 
>*Green v. United States, 356 U.S.165 (1958). 
2° See also Mims v. State, 259 So.2d 736 (Fla. 

Ist D.C.A. 1972) and Bumgarner v. State, 245 

So.2d 635 (Fla. 4th D.C.A. 1971). 

3” See McDonnell v. Estelle, 666 F.2d 246 (Sth 
Cir. 1982). 

31 See Stacy v. Williams, 50 F.R.D. 52 (N.D. 
Miss. 1970), affirmed, 446 F.2d 1366 (Sth Cir. 
1971); Addison v. Brown, 413 So.2d 1240 (Fla. 
Sth D.C.A. 1982), affirmed, 428 So.2d 663 (Fla. 
1983). 

Wolf v. Frank, 555 F.2d 1213 (Sth Cir. 
1977). 

United States v. Helwig, 171 F.Supp. 417 
(W.D.Pa. 1959); affirmed, 271 F.2d 329 (3rd Cir. 
1959), cert. denied, 362 U.S. 954 (1960). 

4Cf. Miller v. Carson, 401 F.Supp. 835 
(M.D.F), affirmed:in part, modified in part and 
remanded, 563 F.2d 741 (Sth Cir. 1977). 

35A recent study indicated that 90 percent of 
the federal prisoners in Atlanta were indigent. R. 
MEINERS, VICTIM COMPENSATION (Ist ed. 1978). 

36 See Holsey v. Freedman, 570 F.2d 345(1 1th 
Cir. 1978), in which costs were assessed against 
an indigent 42 U.S.C. §1983 petitioner for 
frivolous filings; Marks v. Calendine, 80 F.R.D. 
24 (N.D.W.Va. 1978) (accord); and Perkins v. 
Cingliano, 296 F.2d 567 (4th Cir. 1961), in which 
costs were assessed against an indigent plaintiff 
for filing a meritless action for malicious 
prosecution and false arrest. 
37§ee Smith, Federal Habeas Corpus—A 
Need For Reform, 73 N.W.L.REv. 1036 (1982). 
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WHEN YOUR REPUTAMON 


A. > 
rure IS ON THE LINE, IT’S"NO TIME 
a TO RELY ON SECOND BEST. 


The need to carry professional liability insurance is a given. The quality of 
the coverages available, however, is not. 


That's why we recommend lawyers professional liability insurance 
through INAPRO as the best choice to protect your reputation and finan- 
cial well-being. INAPRO, a CIGNA company, offers premier quality 
coverages and claims defense. For instance, INAPRO’s claims staff 
handles professional liability claims exclusively. So they possess the 


specialized experience needed to expertly defend your claims and 
your good name. 


And INAPRO’‘s broad, liberal coverages include these important 
special extensions: 


» Full “Awareness” Protection. 

» Innocent Partner and Employee Dishonesty Protection. 
» Liberal Discovery Period Options and Protection. 

Right to Approve Claims Settlement. 


INAPRO’s policies are issued through Pacific Employers Insurance 
Company. To learn more about the superior protection offered by 
INAPRO, just call or ask your agent to contact us. 


Policy features are only briefly outlined here. For complete details, please 
consult your local agent or call 1-8OO-282-1461. 


Jordan, Roberts & Company 
JR 702 North Franklin Street Tampa, FL 33601 
(813) 221-0555 
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MPIRE 


CORPORATE KIT COMPANY 


TOLL FREE 


1-800-432-3028 


YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 


PRICES ARE FOR 
COMPLETE KITS 


Corporate Kits 


Profit Non Profit 
31.00 38.00 


Corporate Seal Custom Printed Certificates 


Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 
silk-screened three ring binder and slip box, printed minutes & bylaws with 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits 
in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statement to organ- 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: two memo pads with each 
kit, federal application for tax 1.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes for these forms. 
State report to determine unemployment status authorization schedule for Elec- 
tion 248. 


That's Class. . . ‘ 
Personal Library 
Embosser 


t 


Additional stock 


centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8" diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class! !! 


ONtY$13.50 | 
Plus Tax & Shipping 


Stock Certificates Notary & Corporate Seals 


Rubber Stamps 


Seals Bonds 


Quick File Just call and. . . 


signed by your clients with the Secretary of State. 
You save mailing costs. 
You eliminate processing and postal delays. 


You complete both the filing and ordering of the corporate kit in a single 


step. 
You receive your charter number the next day. 
No need for changes of registered agent or directors. 


Certificate of Good Standing 


“price includes all fees” 
Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 


Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ 


We file and prepare new Articles of Incorporation. 


FILING SERVICES 


We hand file your Articles of Incorporation as prepared by your office and 


$8.00 + tx 


$13.00 + tx 


$15.00 + Costs 


Have Any Questions? Just Call Our Office... 
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Tax Law Notes 


The New Original Issue Discount Rules 


The new OID rules will significantly alter the allocation and reporting of interest and 


by Robert S. Bolt 


The so-called “time value of money” 
reforms enacted by the Tax Reform Act of 
1984! (“the 1984 Act”) dramatically alter 
the tax treatment of seller-financed sales of 
property and other debt-issuance transac- 
tions where lower-than-market rates of 
interest are negotiated. The new deferred 
payment sales law generally applies regard- 
less of the form of the debt instrument and 
the kind of property being sold. After 
December 31, 1984, in order to secure the 
intended allocation of principal and 
interest in any deferred payment sale, all 
transactions should be tested for compli- 
ance with the new law.’ 

Prior to the 1984 Act, §483 was the only 
statute that imputed interest to deferred 
sales of property. Under §483, 
compounded interest was imputed unless 
the debt instrument provided for a 
minimum rate of simple interest, known as 
safe harbor interest. The safe harbor 
interest rate was computed ratably over the 
term of the debt, infrequently modified and 
sometimes significantly lower than pre- 
vailing market rates. Furthermore, to cash 
basis taxpayers, the imputation of interest 
did not occur until payment was actually 
made. 

The original issue discount (OID) rules 
(former §§1232 and 1232A) generally re- 
quire matching annual interest accruals by 
lenders and borrowers, regardless of their 
accounting method. Prior to the 1984 Act, 
the OID rules did not apply to obligations 
issued by individuals. The OID rules also 
did not apply to obligations issued in 
exchange for property, unless either the 
debt obligation or the property was traded 
on an established securities exchange. 
Initially, OID was reported on a straight- 
line basis over the life of a loan, but in 1982 
the OID rules were amended to require 
daily “yield to maturity’? accruals of 
interest for income and deduction 
reporting purposes. 

New §1274 added by the 1984 Act 


principal in many seller-financed sales. 


incorporates both the interest imputation 
and OID timing rules and extends them to 
most deferred payment sales in excess of 
$250,000, including sales involving 
individually-owned and _ privately-traded 
properties. Cash basis taxpayers engaging 
in deferred payment sales are effectively 
put on the accrual basis. Accordingly, 
‘sellers must include and purchasers must 
deduct safe harbor or imputed interest 
accrued on a daily basis. Interest on de- 
ferred payment sales subject to the new law 
must now be greater than the prevailing 
market rates for comparable term govern- 
mental obligations. Moreover, the safe 
harbor and imputed interest rates 
prescribed by §1274 are adjusted semi- 
annually and computed on a “yield to 
maturity” basis. 


Treatment of Deferred Payment 
Transactions Under Prior Law 
Generally, if a deferred payment sale 
note provides for the payment of interest at 
prevailing market rates and requires the 
purchaser to pay interest at least annually, 
the major tax consequences of the trans- 
action are not subject to manipulation. The 
amount of the seller’s gain on the sale, the 
purchaser's basis in the property, the 
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seller's interest income, and the pur- 
chaser’s interest expense deduction are 
determined according to prevailing mar- 
ket norms. However, when the note 
states a lower-than-market interest rate or 
does not require payment of the interest on 
an annual basis, the purchase price of the 
property is inflated, i.e., market rate inter- 
est has been recharacterized as principal. 

If the property sold was a capital asset in 
the hands of the selier, the seller will have 
transformed ordinary interest income, 
which generally is taxable annually, into 
preferential capital gain, which generally is 
not taxable until the deferred payment is 
made. If the property sold is “recovery 
property” in the hands of the purchaser, 
then the Accelerated Cost Recovery Sys- 
tem deductions and investment tax credits 
available to the purchaser may more than 
offset the reduced interest deductions 
attributable to the use of a below-market 
rate of interest. 

Where a cash method seller and accrual 
method purchaser enter into a contract 
that does not require at least annual 
payments of interest, the purchaser deducts 
the interest payable on a current basis and 
the seller reports the income when it is 
received ina later period. The present value 
to the government of the tax on the in- 
come reported by the seller in the later 
period is less than the present value to the 
purchaser of the tax savings attributable to 
the deductions claimed in the current 
period. As the period of time between the 
purchaser's deduction of the interest ex- 
pense and the seller’s reporting of the 
interest income increases, the taxes lost to 
the government on account of the mis- 
matched income and expense items 
increases geometrically.4 

© Original issue discount rules 

In 1969 Congress enacted §1232, which 
required the ratable annual inclusion in 
income of OID by the holder of a debt 
obligation, regardless of his accounting 


| 


method. OID arises when an issuer of debt, 
the borrower or purchaser, agrees to repay 
the holder of the debt, the lender or seller, 
more than the amount initially borrowed. 
OID is defined as the difference between 
the “issue price” of an obligation (the 
amount received by the borrower) and its 
“stated redemption price at maturity” (the 
amount that must be repaid to the lender). 

In 1982 §§1232A and 163(e) were 
enacted to require the matching accrual of 


OID ona “yield to maturity” basis by both. 


borrower and lender. Thereafter, OID was 
required to be allocated over the life of the 
debt instrument (“bond”) through a series 
of adjustments to the issue price for each 
“bond period” (generally, each one-year 
period beginning on the date of issue of the 
bond and each anniversary thereof). The 
adjustment of the issue price for each bond 
period is determined by multiplying the 
adjusted issue price (i.e., the issue price as 
increased by adjustments prior to the 
beginning of the bond period) by the 
bond's yield to maturity, and subtracting 
the interest payable during the bond 
period. The adjustment of the issue price 
for any bond period is the amount of the 
OID allocated to that bond period.’ 

interest on deferred payment 
sales of property not publicly traded 

Under prior law, if the parties to a 
deferred payment sale did not specify a 
minimum (safe harbor) rate of interest set 
by regulations, currently 9 percent simple 
interest, §483 imputed interest at a higher 
rate also set by regulations, currently 10 
percent compounded semiannually. How- 
ever, neither the safe harbor interest rate 
nor the imputed rate varied according to 
the length of time over which deferred pay- 
ments were made. 

In the view of the staff of the Joint 
Committee on Taxation, the simple inter- 
est safe harbor rate presented three prob- 
lems.® First, revisions to the regulations 
prescribing the safe harbor and imputed 
interest rates have not kept up with the 
rapidly fluctuating and generally rising 
market rates. Second, the safe harbor rate 
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is computed as simple interest and does not 
take into account the compounding of 
interest on unpaid interest. Coupled with 
the fact that the safe harbor rate sometimes 
has been substantially below the prevailing 
market rate, the simple interest safe harbor 
rate has diluted the efficacy of §483. 
Finally, the use of a single rate for all obli- 
gations regardless of the length of maturity 
does not reflect commercial reality, in that 
arm’s-length lenders typically require a 
higher rate of interest on longer term loans. 


Changes Made by the Tax Reform 
Act of 1984 
A. Expansion of OID Rules to Most De- 


ferred Payment Sales Overview 


The 1984 Act extends the OID rules to 
debt instruments issued for property that is 
not publicly traded and to debt instruments 
that are themselves not publicly traded.’ 
The 1984 Act also repeals the exemption 
for obligations issued by individuals.* As 
discussed below, exceptions from the rules 
are provided for certain transactions 
generally involving individual taxpayers in 
noncommercial transactions and for de 
minimis transactions. 

If either the property being sold or the 
debt instrument being issued in a deferred 
payment sale is publicly traded, the mar- 
ket value of the traded property or debt 
instrument will determine the issue price of 
the debt instrument and, thus, the amount 
of OID.? Where neither the property nor 
the debt is traded, however, the issue price 
and the amount of the OID will be 
determined by imputing interest to the 
transaction.'® As under prior law, when 
stated interest (if any) is found to be inade- 
quate, imputed interest is charged at a rate 
higher than the safe-harbor rate. The safe- 
harbor interest rate used to test the ade- 
quacy of interest and the imputed interest 
rate will be equal to specified percentages 
of the “applicable federal rate.”!! 

e@ Applicable Federal Rate 

The safe harbor rate will be 110 
percent! of the applicable federal rate, and 
the imputed rate will he 120 percent.'? The 
applicable federal rate will be a rate based 
on the average yield for marketable obliga- 
tions of the United States Government 
with a comparable maturity. The 
applicable federal rates will be rede- 
termined by the Treasury Department at 
six-month intervals for three categories of 
obligations: short-term maturity (three 
years or less); midterm maturity (more 
than three years but not more than nine 
years); and long-term maturity (more than 
nine years). The applicable federal rate for 


a certain transaction will be the rate in 
effect for that category of maturity as of the 
first day there is a binding contract for the 
sale or exchange.'4 

@ Transactions to which OID rules apply 

The adequacy of the interest stated ina 
sales contract will be determined by com- 
paring the stated redemption price of the 
debt instrument at maturity with the sum 
of the present values of all payments duc 
under the instrument (the “testing 
amount”).'5 In determining the present 
values of the payments, a rate equal to 110 
percent of the applicable federal rate is 
used.'* Next the stated redemption price of 
the debt instrument is compared with the 
principal amount stated in the debt instru- 
ment. The deferred payment obligation 
will be subject to the OID rules if either the 
testing amount or the stated principal 
amount is less than the stated redemption 
price.'? Accordingly, the new OID rules 
will be inapplicable so long as interest has 
been provided at a fixed rate at least equal 
to 110 percent of the applicable federal rate 
and is payable unconditionally at the stated 
rate on an annual basis. For example, if the 
new law were effective in September 1984, 
the safe harbor rate would be 14.3 percent.'* 

@ Determination of principal amount 

If the safe harbor rate is not satisfied, the 
imputed principal amount of the debt in- 
strument will be deemed to be the sum of 
the present values of all payments due under 
the instrument using a discount rate equal 
to 120 percent of the applicable federal 
rate, compounded semiannually.'? In 
addition, if the transaction involves a “po- 
tentially abusive situation,” the principal 
amount of any debt instrument received in 
exchange for property shall be the fair 
market value of the property transferred.”° 
A potentially abusive situation includes 
any transaction involving a “tax shelter” as 
defined in §6661(b)(2)(C)(ii).2' It may also 
include any other situation which because 
of (1) recent sales transactions; (2) nonre- 
course financing; (3) financing with a term 
beyond the economic life of the property: 
or (4) other circumstances, is of a type 
which regulations specify as having a 
potential for abuse. 

e@ Determination of amount of OID 

The amount of original issue discount 
subject to the periodic inclusion and 
deduction requirements of the OID rules 
will be the difference bewtween the issue 
price and the stated redemption price at 
maturity.-? The issue price for this purpose 
will be the imputed principal amount 
determined in accordance with the rules 
described in the preceding paragraphs, or 


4 - 


the principal amount payable at maturity if 
interest had been stated at least at the safe 
harbor rate. The OID determined under 
this formula will be treated as interest for 
all purposes of the Code, e.g., §§163, 189, 
265, and 543,?} and will increase the basis of 
the debt instrument in the hands of the 
holder.4 

Likewise, the allocation between prin- 
cipal and interest resulting from. applica- 
tion of the OID rules will determine the 
principal amount of the loan and, there- 
fore, the cost basis of the property for all 
purposes of the Code. For example, under 
the installment sales rules, the total 
contract price will include debt of the pur- 
chaser only to the extent of the principal 
amount of the debt instrument as 
determined under these provisions.?5 

Exceptions 

Under new §1274(c)(4), the OID rules 
will not apply to deferred payment sales in- 
volving farms if the debt instrument is re- 
ceived by an individual, estate, or testa- 
mentary trust, a small business corpora- 
tion (as defined in §1244(c)(3), relating to 
losses on small business stock), or by a 
partnership whose capital is not in excess 
of the limits specified in §1244(c)(3). This 
exception will apply only if it can be 
determined at the time of sale that the sales 
price of the farm cannot exceed $1 million.?¢ 

Exceptions are also provided for (1) debt 
instruments arising from the sale or 
exchange by an individual of his principal 
residence within the meaning of §1034;?’ 
(2) cash-method issuers (but not holders) of 
debt instruments given in consideration for 
the sale or exchange of “personal use 
property” substantially all of which will not 
be used by the issuer in his trade or business 
or an activity described in §212 relating to 
the production or collection of income;?* 
(3) debt instruments arising from the sale 
or exchange of property if the sum of the 
payments due under the _ instrument 
(whether designated principal or interest) 
and under any other debt instrument 
received in the sale, and the fair market 
value of any other consideration received 
in the sale, does not exceed $250,000;79 (4) 
sales of land between family members with 
an aggregate sales price of $500,000 or 
less;39 (5) the transfer of a patent that 
qualifies for capital gain treatment under 
§1235, provided such payment is 
contingent upon the productivity, use, or 
disposition of the patent;3! and (6) 
assumptions of loans in connection with 
sales of principal residences, vacation 
homes, farms and ranches, and small busi- 
ness property.*? 


Rules for Deferred Payment Sales Not 
Subject to New OID Rules 

Because the scope of the OID rules is sig- 
nificantly expanded under the 1984 Act, 
the scope of §483 is reduced accordingly. 
Amended §483 will now apply only to 
deferred payment sales of property that are 
exempted from the OID rules, e.g., under 
the exceptions listed above, and that 
portion of a debt instrument subject to new 
§483(f), discussed below.*} Generally, et- 
fective January |, 1985, the safe harbor and 
imputed interest rates used in §483 
conform to the new rates used for 
obligations subject to the OID rules.*4 
However, unlike the OID rules, interest 
income or expense subject to §483 will be 
reported or deducted as under prior law, 
i.e., when payment is made in the case of a 
cash method taxpayer or due in the case of 
an accrual method taxpayer.*5 

The interest rates provided by revised 
§483 will not apply in the case of any debt 
instrument arising from the sale or 
exchange of a principal residence to the 
extent its purchase price does not exceed 
$250,000.°* To the extent the purchase 
price of the principal residence exceeds this 


amount, the portion of the debt instrument 
in excess of the amount will be subject to 
the safe harbor and imputed interest rates 
established under the new OID rules, i.e., 
the rates are pegged to the applicable 
federal rate. To the extent the purchase 
price does not exceed $250,000, the debt 
instrument will be subject to the revised 
rules of §483, except that the safe harbor 
rate and imputed rate will be 9 percent and 
10 percent, respectively.*’ A similar scheme 
also applies to the sale or exchange of farm- 
land to the extent the purchase price of the 
farm does not exceed $1 million.** 
Section 483(f) retains the exceptions of 
prior law under which the maximum 
imputed interest rate applicable to real 
estate sales or exchanges between mem- 
bers of an individual's family involving 
$500,000 or less is seven percent. The re- 
vised section is inapplicable to the transfer 
of patents where payment is contingent 
upon the productivity, use, or disposition 
of the property transferred.*? And, as with 
the OID rules, §483 does not apply to cash- 
method obligors (but not holders) of 
obligations given in consideration for the 
sale or exchange of property substantially 


© AR GUCK 1983. 


“| don’t need a lawyer to handle my case. | 
am going to bring it to court on my own.” 
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“Suit yourself.” 


Ablick 


all of which will not be used by the issuer in 
a trade or business or held by the obligor 
for investment purposes.*” 


Stopgap Amendments to the New Law 

A coalition of real estate and small busi- 
ness industry groups have lobbied hard to 
repeal or amend substantially the new OID 
and imputed interest rules. The coalition 
argues that tying the imputed interest rates 
to currently prevailing governmental obli- 
gation rates will cause the safe harbor rate 
to jump from 9 percent to 14.3 percent, 
which would have a “catastrophic” effect 
on seller-financed sales of small businesses 
and real estate.*! 

Already a flurry of bills (H.R. 5361, 
6021: S. 2815, 2894 and 2930) have been in- 
troduced that repeal, modify or postpone 
the new law. Asa stopgap measure adopted 
on the eve of adjournment, Congress 
passed H.R. 5361. That bill generally 
delays the effective date of the new rules 
until July 1, 1985 for seller-financed sales 
of real property and used personal 
property in the principal amount of $2 
million or less.4? Safe harbor and imputed 
interest rates on seller-financed sales of 
more than $2 million will be “blended,” /.e., 
based on a weighted average of the current 
§483 rates applied to the portion of the debt 
that is $2 million or less, and the new OID 
rates aplied to the portion of the debt in 
excess of $2 million.*? 

If sales of less than $2 million involve 
real property or used personal property 
used in an active business of farming or 
ranching, interest income and deductions 
will be accounted for by both buyer and 
seller on the cash method. Also, 
assumptions of loans in connection with 
sales of principal residences, vacation 
homes, farms, ranches, small business 
properties, and loans when the purchase 
price is less than $100 million (if made 
before October 16. 1984) will be 
permanently exempt. Due the 
continuing adverse reaction to the new law, 


a good possibility exists that additional 
exemptions, moratoriums, and amend- 
ments will be effected in the next session of 
Congress.*5 8) 


'The Tax Reform Act of 1984 (Division A of 
the Deficit Reduction Act of 1984), P.L. 98-369 
(July 18, 1984) [H.R. 4170]. All section 
references are to the Internal Revenue Code of 
1954, as amended, except that references to 
sections of the Tax Reform Act of 1984 shall be 
preceded by “Act.” 

>New §1274 and revised §483 are generally 
effective for sales or exchanges after December 
31, 1984. The new rules do not apply to any sale 
or exchange pursuant to a written contract that 
was binding on March 1, 1984, and at all time 
therealter before the sale or exchange. Act §44. 

*“Yield to maturity” refers to the average 
annual return on an investment based on the 
interest rate, price and the length of time to 
maturity. It differs from current yield in that it 
takes into consideration the increases to the 
stated redemption price at maturity of an 
obligation issued at a discount, or the decreases 
to redemption price of an obligation issued ata 
premium. THORNDIKE ENCYCLOPEDIA OF 
BANKING AND FINANCIAL TABLES (Revised 
Edition) 1984 YEARBOOK, p. 170. 

COMMITTEE ON TAXATION SIAFF 
DESCRIPTION OF PROVISIONS OF THE TAX 
REFORM ACI OF 1984 AFFECTING THE FEDERAL 
TAX TREATMEN1 OF INTEREST ON DEFERRED 
PAYMENT SALES OF PROPERTY, considered at a 
hearing by the Senate Finance Taxation and 
Debt Management Subcommittee, August 3, 
1984, published in the BNA Daily Tax Report 
No. ISI (August 6, 1984) (p. J-1-4) (“Staff 
Description”). 

‘Staff Description, p. J-2. 

“Staff Description, p. J-2. 

7§§1274(c)(1) and 1274(c)(4)(D). 

*§1272(a)(2)(D). 

°§§1273(b)(3) and 1274(c)(4)(D). 

'§1274(a), unless there is adequate stated 
interest. §1274(a)(1). 

1§1274(d). 

'2§1274(c)(3). 

'9§1274(b)(2)(B). 

'9§1274(d)(2). 

'9§1274(c)(1). 

'©§1274(c)(3). 

'7§1274(c)(1 (A). 

'SBNA Daily Tax Report No. 180(September 
17, 1984)(p. G-4). 

'9§1274(b)(2)(B). 
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“SStaft Description, p. J-3. 

**Aggregation provisions, to prevent 
avoidance of the $1 million and $250,000 
limitations by splitting a single transaction into 
several smaller transactions, requires that sales 
and exchanges which are part of the same 
transaction or a series of related transactions be 
treated as one sale or exchange. §1274(c)(4) 
and (Ci). 

**§1274(c)(4)(B). 

28§1275(b). 

§§1274(c)4)(F) and 483(f). 

1§1274(c)4)(E). 

FINANCE COMMITIEE ON TAXATION SIAFE 
DESCRIPTION OF THE COMPROMISE PROVISION 
H.R. 5361 AMENDING THE TAX REFORM ACI OF 
1984 FEDERAL TAX TREATMEN1 OF INTEREST ON 
DEFERRED PAYMENT SALES OF PROPERTY, 
adopted October 11, 1984, published inthe BNA 
Daily Tax Report No. 199 (October 15, 1984) (p. 
G-3-6). (Finance Committee Report). 

3§483(d)(1). 

4§§483(b) and (c). 

‘Staff Description, p. J-S. 

§483(e)(3). 

*§483(e). 

§§483(e)(2)(B) and (d)(1) and 1274(c)(4)(A). 

9§483(d)(4). 

4§1275(b). 

+!BNA Daily Tax Report No. 186 (September 
25. 1984) (p. G-2). 

+ FINANCE COMMITIEE REPORI, p. G-S. 

43For purposes of blending, the safe harbor 
rate will be nine percent compounded interest. 

FINANCE COMMITTEE REPORT, p. G-5. 

48 BNA Daily Tax Report No. 180 (September 
17, 1984) (p. G-4). 
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Family Law 


Oh Where, Oh Where Has Faircloth Gone? 


Oh Where, Oh Where Can He Be? 


by Michael R. Walsh 


Oh where, oh where has Faircloth gone? 
Oh where, oh where can he be? 

With his tests cut short 

In Lakeland’s Court 

As he roamed from Tallahassee! 

Only a major Supreme Court decision 
Can end this confusing legal derision. 


From November 18, 1976, until October 
6, 1983, practitioners and judges were 
nearly unanimous in recommending that 
the most effective way to collect unpaid 
alimony, child support or attorneys’ fees 
was through the use of civil contempt. 

This article focuses on the loss of this 
“priority” enforcement technique and 
discusses the recent district court decisions 
which have led to its demise. 


The Faircloth Holding 

Richard Faircloth lost in the trial court 
and unsuccessfully appealed the final 
judgment, 289 So.2d 799 (Fla. Ist DCA 
1974). 

Thereafter, his former wife, Barbara, 
complained that he was far behind in child 
support and had completely failed to make 
installment payments of lump sum alimony 
and attorneys’ fees, as well as one-half of 
the mortgage payments, taxes, and 
assessments on the formerly jointly-owned 
marital home. 

Richard countered that he did not have 
the funds, but admitted that he had not 
sought a modification of the final 
judgment. 

Barbara pointed out that Richard had 
already conveyed his undivided one-half 
interest in the home to a third person and 
that he did so to place it beyond the reach 
of creditors. 

The trial judge listened but found 
Richard in contempt. He gave him 10 days 
to purge himself or else serve five months 
and 29 days in jail. 

Richard, upset, appealed by claiming 
that he was indigent at the time of the 
hearing and further that he had not been 
advised by the trial court of his right to 


counsel. 


He further asserted that the 
contempt order was invalid because it did 
not make affirmative findings that he had 
either the financial ability to pay or that his 
present financial inability was brought 
upon himself by his own wrongdoing. In 
the First District, two of the judges were 
unmoved, but one, Judge Smith, sided with 
Richard, 321 So.2d 87 (Fla. Ist DCA 
1975). 

Having lost again, Richard petitioned 
the Supreme Court for review and a year 
later was the subject of an important 
decision, 339 So.2d 650 (Fla. 1976). 

A unanimous court found that Richard's 
argument as to appointment of counsel was 
without merit. It reached this decision 
without citation or further comment. 

As to his second ground, however, the 
First District opinion was reversed and a 
new two-fold disjunctive evidentiary test 
was established: 


We disagree with the District Court of 
Appeal, First District, insofar as it has 
determined that the trial court may forego an 
express finding that petitioner had the present 
ability tocomply with the order of the trial court. 
We hold a trial judge must make an affirmative 
finding that either (1) the petitioner presently has 
the ability to comply with the order and willfully 
refuses to do so, or (2) that the petitioner 
previously had the ability to comply, but 
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divested himself of that ability through his fault 
or neglect designed to frustrate the intent and 
purpose of the order. (at 651) 


After concluding that the evidence of 
Richard’s present financial circumstances 
was now material in light of its previous 
determination, the court then faced the 
question as to which party must shoulder 
this burden of proof. In this regard, the 
court adopted and incorporated in part as 
its opinion Judge Smith's dissent: 

This is not to say that it was the chancellor’s 
responsibility, or Ms. Faircloth’s, to cast about 
for evidence that the defaulting Mr. Faircloth 
secretly has funds which he on oath declares he 
does not have. The burden is upon the party in 
default to prove not only that he is unable to 
comply with the court's present order to pay but 
also that his present inability is due not to his 
fault or neglect but rather to circumstances 
beyond his control which intervened since the 
final decree ordering him to pay. .. . (citations 
omitted) This burden of proof is cast upon him 
not by mere presumption of law, which vanishes 
upon the introduction of any evidence to the 
contrary . .. , (citations omitted) but by the 
court's decree which created the obligation to 
pay. That decree, long since final and therefore 
invulnerable, is itself a finding that, as of the 
moment of its entry, Mr. Faircloth had the 
ability to make the required payments. Orr v. 
Orr, 141 Fla. 112, 192 So.2d 466 (1939). As 
against such a decree, he will not be heard to say 
that he could not comply when the decree was 
entered. (at 652). 


But suppose that Richard or others 
similarly situated do not carry their burden 
of proof—what happens then? Can one be 
adjudicated to be in civil contempt, but not 
punished? Or can both adjudication and 
punishment be part and parcel of the same 
remedy? The court again turned to the 
dissent, and said: 

Upon the affected party's failure to discharge 
his burden of proving that he is disabled to pay 
by reason of intervening factors not due to his 
own neglect or fault, the chancellor may find as a 
fact that he continues to be able to pay, as was 
originally decreed, or that any disability was 
self-induced. And on that finding the chancellor 
may order the defaulting party to pay or be 


imprisoned for his contemptuous refusal to do 
so. (at 652) 


; 


Attempts To Set up Judicial 
Roadblocks 

Only eight. months after Faircloth, 
substantial allied contempt questions again 
surfaced before the court in Pugliese v. 
Pugliese, 347 So.2d 422 (Fla. 1977). 

In this case, the ex-husband had violated 
a final judgment by failing to move from 
the marital home. He was found in willful 
contempt and sentenced to 13 days in jail 
with no opportunity to purge himself. The 
Florida Supreme Court reversed. 

In its opinion, a careful distinction was 
made between the nature and purpose of 
criminal and civil contempt. The former is 
designed to punish. The latter is to coerce. 
Criminal contempt causes incarceration to 
be made absolute, whereas civil contempt 
involves only conditional or tentative 
jailtime. 

Further, a warning was given the bench 
and bar that notice must be afforded to the 
offending party before the hearing begins 
as to which type of contempt is being 
pursued; otherwise, what may begin as an 
ordinary civil contempt proceeding will, 
before its completion, be converted into 
criminal contempt and valuable 


constitutional protections will thus be 
forfeited. 

After this decision, Faircloth remained 
unquestioned for almost five years until 
Lamm v. Chapman, 413 So.2d 749 (Fla. 
1982) and Andrews v. Walton, 428 So.2d 
663 (Fla. 1983) came before the court. 


Unlike Faircloth, the petitioner in the 


lower court in these cases was not the 
former wife. Instead, it was the Dept. of 
Health and Rehabilitative Services undera 
public assistance money assignment from 
her, F.S. 409. 

Mrs. Lamm had accepted such benefits 
because her ex-husband was behind in 
child support. When he was brought before 
the court, he resisted by arguing that the 
remedy of civil contempt was impermis- 
sible because it would imprison him for 
debt since the obligation was owed to a 
third party and not to a member of his 
family, art. 1, §11, Fla. Const. The trial 
court disagreed on this point of law and, 
after reversal by the First District, 388 
So.2d 1048 (Fla. 3d DCA 1908), so did the 
Supreme Court. 

The evidence before the trial court 
showed that Mr. Lamm was employed at 
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the time of the hearing, had remarried, and 
was in the process of fathering a second 
family. On these facts, the trial judge found 
that he had the ability to pay but willfully 
refused to do so. As analternative basis for 
reversal, the court found that the-support 
order did not have adequate Faircloth 
findings either as to the respondent’s 
present financial.ability to pay or that his 
present financial inability was the result of 
culpable conduct on his part. 

In light of Lamm, asummary affirmance 
was issued in Andrews, but was later 
vacated when the court found itself faced 
with the same question that it thought it 
had already decided in Faircloth, but now 
wished to reconsider: Is one facing possible 
incarceration in a civil contempt 
proceeding entitled to court-appointed 
counsel? 

The court in Andrews stated that even 
the United States Supreme Court in 
Lassiter v. Department of Social Services, 
101 S.Ct. 2153 (1981), had refused to adopt 
a per se rule as to appointed counsel in 
family law cases. Rather, that court had 
emphasized that there is due process if the 
judicial proceeding under scrutiny is found 
to be “fundamentally fair”; accordingly, an 
indigent litigant is not entitled to such 
counseled assistance unless and until it is 
determined that if he loses such a hearing, 
he will be deprived of his physical liberty. 

After restating its holding in Pugliese, 
the Florida Supreme Court then reasoned 
that fundamental fairness is in fact inherent 
in the Faircloth criteria and that one facing 
a civil contempt citation in this state would 
not be subject to imprisonment unless he 
was the one who was responsible for his 
own undoing. After this analysis, the court 
summarized: 


Therefore, we find that there are no 
circumstances in which a parent is entitled to 
court-appointed counsel in a civil contempt 
proceeding for failure to pay child support 
because if the parent has the ability to pay, there 
is no indigency, and if the parent is indigent, 
there is no threat of imprisonment. (at 666) 


It is mentioned at this point in-the article 
that the above quotation has been 
extracted and selectively interpreted by 
later district court decisions as will become 
more evident when the tale of Faircloth’s 
travels continue to unfold. 

On the heels of Andrews came the Third 
District decision in Robbins v. Robbins, 
429'So.2d 424 (Fla. 3d DCA 1983). 

Thirty-eight fathers were seemingly the 
subject of informal and civil contempt 
proceedings in Dade County. 

The Third District searched the record 
and found that in these cases. no essential 


evidentiary findings were reflected on the 
subject orders and, thus, the rationale of 
Faircloth had been ignored. 

What seemed to trouble the court most 
was that the appellants were summoned 
only for civil contempt. After appearing, 
and with no Faircloth foundation to 
support a valid order, they were summarily 
jailed. Despite an opportunity to purge 
themselves, they could not financially do 
so. The court concluded that this type of 
judicial labor smacked of the cursed 
“conversion of proceedings” emphasized in 
Pugliese and essentially transformed the 
hearings from that of civil to indirect 
criminal contempt. This reasoning was 
later used as a “partial springboard” for the 
First and Second District cases next 
discussed. 


Along Comes Ponder 

Albert Ponder was adjudicated to be in 
willful contempt and sentenced to six 
months in jail upon the condition that he 
could purge himself by paying $750 in back 
child support. The trial court in its order 
stated that “he has or had an ability to 
comply with an order of this court and 
failed to do so.” Albert was serving his 
sentence when he appealed. 


The issue on appeal concerned itself with 
the first of Faircloth’s tests, i.e., present 
ability to pay. 

The First District, in a two-to-one 
decision, found that he had no money or 
property and had only the expectancy of a 
$100 paycheck at the time of incarceration. 
The district court reversed, 438 So.2d 541 
(Fla. Ist DCA 1983). Clearly this decision 
was consistent with Faircloth,; however, 
not content with stopping there, the district 
court then found an opportunity to fashion 
for itself, and the rest of this state, a new 
precedent. In so doing, it held: 
As we read Andrews and the Third District's 
recent opinion in Robbins v. Robbins, 429 So.2d 
424 (Fla. 3d DCA 1983), the two-part test in 
Faircloth is applied only when the trial court 
makes its initial determination that contempt 
has occurred. In other words, while the language 
in Faircloth suggests that a person can be found 
in contempt if he has intentionally disposed of 
his financial resources to avoid compliance with 
the order, even though he does not have a 
present ability to comply with the court order, 
according to Demetree, Pugliese, Andrews and 
Robbins, such person cannot be committed to 
jail unless there is also an affirmative finding 
based upon evidence in the record that, at the 
time of incarceration, the contemnor has the 
ability to make payment of the purge 
amount... . (at 543) 

Accepting this interpretation for 
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purposes of analysis, one is then prompted 
to ask: But what of the other essential re- 
quirement of Faircloth that the respondent 
has the initial burden of proof as to the 
issue of his present ability to pay? Would 
not the additional third test of Faircloth, as 
proposed by this district, be unnecessary in 
the event the respondent successfully 
carried his burden of proof initially? Or did 
this opinion intend to imply that someone 
other than the respondent was to carry his 
burden for him as to both the first and the 
proposed third test? As to all of these 
questions, the opinion was silent! 

Mary Ponder appealed to the Supreme 
Court for review, but it was denied, 447 
So.2d 887 (Fla., 1984). 


Faircloth Meets Bowen 

Bowen v. Bowen, ———So.2d_—_, 9 
F.L.W. 294 (Fla. 2d DCA 1984) is a 
divestment, i.e., the second alternative 
test of Faircloth. \t was rendered three and 
one-half months after Ponder. 

Frankie Bowen and Eugenia Bowen 
were separated. During their separation, 
the wife applied for welfare and H.R.S. 
brought a child support proceeding against 
Mr. Bowen. A default and final judgment 
were entered for such support. He was 
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ordered to pay $163 per month. 

After failing to make these payments, 
Bowen was summoned to court, and the 
trial judge found that he was financially 
able to pay. A contempt order was delayed 
with the understanding that he would begin 
making payments. 

Almost two months later, Bowen was 
again summoned. The trial court held 
him in willful contempt. It further found 
that he had the financial ability to make all 
payments dating from the initial support 
order, but had divested himself of that 
ability through his own fault or neglect. 
The trial judge ordered him to serve five 
months and 29 days in jail, but provided 
that he could purge himself of contempt by 
paying the sum of $916. 

Bowen was subsequently arrested, but 
his incarceration was stayed pending 
appeal. The same trial judge also 
adjudicated him to be an indigent for 
appellate purposes. 

The appealed contempt order was 
summarily affirmed by the Second District 
before the publication of Ponder. In its 
affirmance, the Second District specifically 
cited Faircloth. 

On January 25, 1984, however, a petition 
for rehearing was granted, and the 
affirmance of September 30, 1983, was 
vacated in its entirety. 

In its opinion, the district court candidly 
admitted that the trial court had made the 
express findings required by Faircloth and 
that Bowen had not carried his burden of 
proof. It was further determined that he 
had received fair treatment from the trial 
judge but still persisted in keeping behind 
in support. 

The court emphasized that the issue in 
this case was not the same as that raised in 
the Ponder decision, i.e., the present 
financial ability of a respondent to pay. 
Rather the issue, said the court, was 
whether Bowen could be held in contempt 
and sentenced to jail even though the trial 
judge had already determined that his 
present financial inability was the result of 
his own culpability and that he had 
voluntarily caused this condition to exist. 


Dealing with this issue, the unanimous 
court held that the presence of these facts, 
i.e., divestment, would not justify the result 
reached in this case by the trial court. The 
failure of Bowen to carry his burden of 
proof under Faircloth made no difference. 
He was now indigent and it did not matter 
how his financial predicament came about. 
Since he was indigent, he could not lose his 
right to physical liberty in a civil contempt 
proceeding and, therefore, the sentence 


must be reversed. Even if one is guilty of 
wrongful divestment, he can only be 
adjudicated to be in contempt, but cannot 
be sentenced unless there exists clear 
evidence of his present financial ability to 
pay the purge amounts. Only by such a 
holding can he, in effect, be said to carry 
“the key to his cell in his own pocket.” 
Ponder was correct in this regard, said the 
court, and was expressly approved by this 
district. 

Recognizing the far reaching effects of 
this decision, the opinion was, neverthe- 
less, careful to point out that trial courts 
may still punish a litigant for failing to 
comply with its order even where there is 
proof of wrongful divestment, but these 
individuals must be afforded either 
retained or court-appointed counsel in 
such proceedings. 

An appeal was taken to the Supreme 
Court and, during the week of July 20, a 
petition for review was granted. Oral 
argument was scheduled for November 7. 


And Then Smith 

Smith v. Miller, 451 So.2d 945 (Fla. Ist 
DCA 1984), is another divestment case. 

In Smith, the trial judge apparently 
based his adjudication and sentence on the 
fact that the respondent had the financial 
ability to comply with the previous order, 
but had taken away that ability through his 
own fault. He was required to pay $291.50 
of the $491.50 owed in delinquent child 
support. Mr. Smith was represented by 
counsel at the contempt proceeding. 

At this point, it would seem that both 
Ponder and Bowen had been satisfied—a 
seemingly indigent respondent in a civil 
contempt proceeding stood before the 
court with counsel. But, no, said the First 
District, this is not enough! In addition to 
counsel, this respondent was also entitled 
to have the proceedings conducted at all 
stages as indirect criminal contempt in full 
compliance with Fla.R.Crim.P. Rule 
3.840, and to be entitled to all of their 
benefits and safeguards. But why one may 
ask? Because, said the First District, there 
must be evidence before the trial court that 
the respondent can pay the purge amounts. 
Absent such evidence, the hearing is trans- 
formed in midstream from civil to criminal 
contempt. 


Is Civil Contempt Still a Viable Remedy? 
The shadows of Ponder, Bowen, and 

Smith cast bewilderment in the area of civil 

contempt. Should it still be used and, if so, 

what result can be achieved? 

It now appears that the respondent need 
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not even show that he has the present 
financial inability to pay the purge 
amounts and avoid jail. The trial judge has 
the absolute duty to listen to his statement 
to that effect or accept his silence. The 
court may then do nothing in the way of 
incarceration absent clear and convincing 
rebuttal evidence supplied by the 
petitioner. In effect, the traditional 
Faircloth burden of proof has been shifted! 

Judicial discretion to conduct a full 
evidentiary hearing and ferret out the 
reason why the respondent’s income or 
assets have not been used to pay current 
support has been undercut because, in the 
end, the trial judge has no effective way to 
ensure the receipt of these funds to a needy 
spouse or child through the sentencing 
phase of civil contempt. 

If, during a civil contempt hearing, it is 
uncovered that the respondent has been 
guilty of wrongfully wasting assets or 
income, the rules of criminal procedure 
come into play and new proceedings must 
be commenced. 

The client or the attorney must of 
necessity undertake prehearing discovery 
or financial investigation before the 
issuance of a rule to show cause. 
Additional legal expense is incurred, and 
the results may not be satisfying. 

As we all know, bar-sponsored and 


public legal aid societies are already over- 
worked as well as the public defender’s 
office. Should the courts then turn to 
lawyers in private practice? If so, are they 
entitled to compensation and who will pay 
them? Will this question spur further liti- 
gation? See In Interest of M.P., 453 So.2d 
85 (Fla. Sth DCA 1984). 

Will these decisions encourage a non- 
custodial parent or former spouse 
voluntarily to withhold support, knowing 
that he cannot be incarcerated for his con- 
temptuous conduct without indirect 
criminal contempt proceedings? 

Will these decisions further foster claims 
of indigency or cause those persons to 
become or remain unemployed? 

Lastly, will needy former spouses, or 
mothers be forced on the welfare rolls, or 
what of those already receiving public 
assistance money, will the public be met 
with yet a further tax burden? 

The Third District in Waskin v. Waskin, 
452 So.2d 999 (Fla. 3d DCA 1984) 
approved Faircloth and has refused to side 
with the First and Second Districts. As of 
the date of writing this article, no decision 
has been reported by the Fourth or Fifth 
Districts touching upon the areas of law 
covered by Ponder, Bowen, or Smith. 

At this time, there seems to be no easy 
answer to these conflicting decisions. BJ 


Editor's Note: This article is part 1 of a 
two-part series on contempt. 


Michael R. Walsh is a member of 
the Family Law Section Executive 
Council of The Florida Bar and he is a 
Jellow of the American Academy of 
Matrimonial Lawyers and serves on 
its Board of Managers. He is an initial 
member of The Florida Bar Marital 
and Family Law Certification 
Committee, as well as a past president 
of the Orange County Bar 
Association, Orange County Legal 
Aid Society, and past member of the 
Board of Governors of The Florida 
Bar. 
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Labor Law 


the Public Sector: 


When the Florida Legislature enacted 
Florida’s Public Employee Relations Act! 
the statute included a principle long viewed 
as a central element in the construction of 
the National Labor Relations Act 
(NLRA),? the principle of exclusive repre- 
sentation.* A concomitant to this right is 
the duty of fair representation a union owes 
to all employees in the bargaining unit.4 

In a significant departure from private 
sector concepts, however, the legislature in 
1977 amended the Act to allow a union to 
refuse to process a nonmember’s grievance 
to arbitration.’ This unique approach has 
created a certain degree of tension with 
both the principle of exclusivity and the 
duty of fair representation. The purpose of 
this article is to provide an overview of the 
developing case law in this area.® 

Long ago, the Florida Public Employees 
Relations Commission (PERC) construed 
the principle of exclusive union 
representation embodied in Ch. 447 to 
include the notion that, once elected by a 
majority of employees in a voting unit, a 
certified bargaining agent becomes the 
exclusive representative for all employees 
not only in negotiations but also in the 
processing of grievances in Heath v. School 
Board of Orange County, 5 FPER 410074 
(1979). Any right to present grievances 
individually, as any right to negotiate terms 
and conditions of employment individually 
is therefore extinguished by the statutorily 
created principle of exclusivity. 

Heath, an employee in the bargaining 
unit represented by the labor organization, 
filed a grievance pursuant to the grievance 
procedure of the collective bargaining 
agreement without first seeking 
representation by or the participation of 
the labor organization. Because the 
parties’ collective bargaining agreement 
contained a provision that only the labor 
organization could process grievances to 
arbitration, the school board concluded 
that the grievance was not arbitrable. 


Florida’s Unique Approach 


by Mark E. Levitt and Wayne L. Helsby 


Arbitrability of Individual Grievances in 


The employee in Heath argued that the 
legislature intended to statutorily exclude 
grievance matters from the area of 
exclusive representation in §447.301(4),’ 
thus granting an individual in the bar- 
gaining unit, even one who had not joined 
the union, the right to process his grievance 
to arbitration by himself without represen- 
tation by the certified bargaining agent. In 
rejecting that contention, the commission 
noted that this section of the Act was 
patterned after §9(a) of the NLRA,* which 
has been construed to mean that an 
individual employee does not have the 
right to. process his or her individual griev- 
ance to arbitration in derogation of the re- 
strictive language ina collective bargaining 
agreement.? Consequently, the commis- 
sion reasoned that the Florida Legislature 
intended to create an exclusive bargaining 
agent capable of controlling the arbitrable 
process for the benefit of all concerned. 


Rejection of Statutory Exception 
PERC similarly rejected Heath's 
reliance upon the exception contained in 
§447.401. While noting that this section 
limited the obligation to represent all 
employees in a bargaining unit fairly by 
providing that the certified organization 
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need not process grievances for 
nonmembers, the commission concluded 
that this proviso, rather than circumscrib- 
ing an exclusive agent's right to represent 
bargaining unit employees, allowed the 
organization to choose whether it wished 
to exercise its right of representation on 
behalf of a nondues paying member. If the 
exclusive agent chooses to represent the 
grievant, then the individual cannot refuse 
this representation.'? However, if the 
exclusive agent chooses not to represent 
the grievant, he cannot be denied access to 
the grievance procedure. 

Since the bargaining agent in Heath did 
not decline to process the grievance, Heath 
had no right under Ch. 447 to proceed to 
arbitration individually. Heath left 
unresolved whether the employer has the 
obligation to arbitrate if the union is never 
given the opportunity to consider the 
merits of a nonmember’s grievance. 

Following the rationale espoused in 
Heath, the Commission in Leon County 
CTA v. Leon County School Board, 6 
FPER 411001 (1979), concluded that the 
employer committed an unfair labor 
practice when it agreed to arbitrate a 
grievance filed by individuals when those 
employees did not first ask the bargaining 
agent to represent them in the grievance 
procedure. Finding that the labor organi- 
zation retained control over the arbitrable 
step of the grievance procedure by 
contract, the commission concluded that 
disputes regarding terms or conditions of 
employment under the contract cannot be 
submitted to arbitration without the 
union’s participation, unless the union 
expressly declines to represent those 
employees. Since the labor organization in 
Leon County School Board was at all times 
willing to act as the representative of the 
employees, the commission found the 
school board unilaterally altered the terms 
and provisions of the grievance and 
arbitration procedure.'! 


: 
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Nonmembership in Union 

The issue still unresolved concerned an 
individual employee's rights and a public 
employer's obligations when a certified 
bargaining agent refuses to process an 
employee’s grievance to arbitration 
because he is not a member of the union. In 
a series of cases issued by PERC,'"? the 
commission made it clear that once a certi- 
fied bargaining agent explicitly states that 
it refuses to process a unit employee's 
grievance to arbitration because the 
employee is not a member of the union, the 
employee then is free to process his or her 
grievance individually to arbitration and, 
indeed, the employer is obligated to 
arbitrate as well. This is so even if the 
employee is represented in the arbitration 
by a representative from a rival minority 
union. See Florida Police Benevolent 
Association, Inc. v. State of Florida, 8 
FPER 410359 (1982).!3 

If, however, the union instead declines to 
take the grievance to arbitration based on 
its conclusion that the grievance lacks 
merit, the rights of the employee, as well as 
the obligation of the employer at that 
point, have also been clearly delineated. In 
the seminal decision of Jn re the School 
Board of Leon County, 7 FPER 412286 
(1981), the commission held that where the 
parties’ collective bargaining agreement 
reserves to the certified bargaining agent 
the exclusive right to submit grievances to 
arbitration, a public employer is not 
obligated to process an_ individual's 
grievance to arbitration if the certified 
bargaining agent has declined to advance 
the grievance because of its belief that the 


grievance lacks merit.'4 
In initially dismissing the charges in 
Galbreath vy. School Board of Broward 
County, 7 FPER 412287 (1981),'!5 PERC 
relied upon its Leon County School Board 
rationale in holding that in circumstances 
where the union refuses to process the 
grievance to arbitration but permits the 
employee to pursue it on his own, the 
employer does not have the obligation to 
process the grievance to arbitration. The 
Fourth District Court of Appeal affirmed 
PERC’s conclusion and specifically 
adopted the majority opinions filed by the 
commission in Heath and Leon County 
School Board.'© The issue was then 
certified to the Supreme Court,'’ which 
similarly adopted the commission decision 
in Leon County School Board as the basis 
for its conclusion that the employer was 
not obligated to artibrate such a dispute in 
Galbreath v. School Board of Broward 
County, 446 So.2d 1045 (Fla. 1984). 
Florida law could, therefore, not be clearer 
where the union refuses to process the 
grievance because it lacks merit.'* 
Finally, in an issue presenting the most 
difficult circumstances for PERC to 
resolve, the question has arisen whether an 
employee is entitled to bring his grievance 
to arbitration, and the employer is 
obligated to arbitrate that grievance where 
the certified bargaining agent has issued an 
ambiguous response to the employee's 
request for representation. In /n re Palm 
Beach County School Board, 7 FPER 
412349 (1981), the commission held that 
where a union is not given the opportunity 
to represent an employee or consider the 
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merits of the grievance, the employee 
cannot pursue the grievance to arbitration 
individually nor does the employer have 
the obligation to arbitrate that grievance.'? 
Dissenting in part, Chairman Powers 
argued that under the facts of In re Palm 
Beach County School Board, the certified 
bargaining agent’s response to the 
grievant’s request to represent him in 
arbitration was “vague and ambiguous,” in 
that the certified bargaining agent's refusal 
to process the grievance to arbitration was 
not based on nonmembership in the union 
or on the fact that the grievance lacked 
merit. Powers argued that the employer 
should be obligated to process the 
grievance in the same fashion as if the 
bargaining agent had explicitly rejected the 
grievance for nonmembership reasons. 
Powers concluded that the employee, 
therefore, had the right to proceed to 
arbitration and the employer would be 
required to arbitrate the grievance.” 


Coalescence of Exclusive 
Representation with Statute’s Exception 

Fortunately, the commission, and 
particularly Chairman Powers, realized in 
Ritcey v. School Board of Palm Beach 
County, 8 FPER 413282 (1982), the prob- 
lem in the former county school board deci- 
sion and formulated a more sensible ap- 
proach. Noting the ambiguity of the certi- 
fied bargaining agent’s response to the 
employee's request that the union take the 
grievance to arbitration,?! the commission 
sought to coalesce the concept of exclusive 
representation with the exception to 
§447.401, permitting a certified bargaining 
agent to decline to represent a nonmember. 
The commission concluded that the 
employer is obligated to process the 
nonmember’s grievance notwithstanding 
any contractual provisions reserving the 
exclusive processing of grievances to the 
certified organization. 

The commission went on to find that 
when. the proviso does not form the basis 
for the bargaining agent’s refusal to process 
the nonmember's grievance, the 
contractual provisions permitting the 
bargaining agent to retain exclusive 
control over the processing of grievances 
remain operative, and the public employer 
is not obligated to process the individual 
nonmember's grievance to arbitration. 
Since the labor organization's refusal to 
invoke arbitration on the employee's 
behalf in this case was not based upon the 
§447.401 proviso, it was determined thai 
the CTA did not refuse to represent the 
employee on account of his nonmember- 


ship status and the school board was, 
therefore, not obligated to process the 
employee’s grievance to arbitration. 

Thus, the commission recognized that to 
place the obligation upon the employer to 
process nonmember grievances whenever 
the bargaining agent’s response was so 
vague and ambiguous that it could not 
reasonably determine that the grievant's 
nonmembership status was the reason for 
rejection was improper. Rather, a certified 
agent’s equivocation should not serve to 
thwart or impede a nonmember from 
independently pursuing a _ grievance 
without bargaining agent intervention. 
Nor should it compel an employer to 
speculate, to its possible detriment, 
concerning the reasons underlying the 
agent’s denial of a request to process a 
grievance. 

Accordingly, the burden has been placed 
where it belongs — on the shoulders of the 
certified labor organization.2? If the 
certified labor organization does not 
clearly and unambiguously inform the 
nonmember grievant that his nonmember- 
ship status constitutes the basis for rejec- 
tion of the grievance, such a failure would 
constitute an arbitrary act and, therefore, a 
breach of the union’s duty of fair represen- 
tation. PERC now requires that whenever 
a certified organization declines to pursue a 
nonmember’s grievance because of the 
grievant's nonmembership status, the 
organization must clearly convey its reason 
to the grievant. 

This precedent fosters the very concept 
of exclusive representation and benefits 
both the employer and the certified 
bargaining agent. Now the employer, in 
our view, may presume in the absence of a 
specific and unequivocal waiver by the 
union indicating that it does not desire to 
take the grievance to arbitration, because 
of the individual's nonmembership in the 
union, that the union has rejected taking 
the grievance to arbitration because it lacks 
merit. A vague or ambiguous response 
does not cause the employer any undue 
speculation and at the same time affords 
the employee the remedy of filing unfair 
labor practice charges against the union for 
an alleged breach of its duty of fair 
representation. Needless waste of 
taxpayers’ money is avoided and the 
unnecessary arbitration of grievances 
curtailed. 


Conclusion 

The rights of an individual to process a 
grievance to arbitration and concomitantly 
the employer's obligation to process an 


individual grievance to arbitration is solely 
contingent upon the reasons that the 
exclusive bargaining agent gives to an 
individual for declining to process that 
grievance to arbitration. If the certified 
bargaining agent refuses to process the 
grievance to arbitration on the basis that 
the employee is not a member of the union, 
the employee has the right to process that 
grievance to arbitration and the employer 
must arbitrate. If, on the other hand, the 


union specilically states that it does not 
wish to process the grievance to arbitration 
because it lacks merit. or if it has not been 
given the opportunity to represent the 
employee or consider the merits of the 
grievance, or if its response is ambiguous, 
the grievant does not have the right to 
process that grievance to arbitration, and 
the employer is under no obligation to 
arbitrate. Any alleged violation of the duty 
of fair representation by the union may be 
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resolved by the employee's filing of an 
unfair labor practice charge against the 
labor organization. BJ 


'Fia. Stat., Ch. 447, Part Il (hereinafter the 
Act). 

229 U.S.C. §151, et seq. 

3Fia. Stat. §447.307(3)(b) provides that 
when an employee organization is selected by a 
majority of the employees voting in a union 
election, the commission certifies the employee 
organization “as the exclusive collective 
bargaining representative of all employees in the 
unit.” 

*Gow v. AFSCME, Local 1363, 4 FPER 
94168 (1978). 

SFLA. STAT. §447.401, provides in relevant 

part: 
“All public employees shall have the right to a 
fair and equitable grievance procedure, 
administered without regard to membership or 
nonmembership in any organization, except that 
certified employee organizations shall not be 
required to process grievances for employees 
who are not members of the organization.” 

*For a lengthy discussion of the possible 
tension between the concept of exclusive 
representation and the duty of fair 
representation, see incomplete Exclusivity and 
Fair Representation: Inevitable Tension in 
Florida Public Sector Labor Law, 37 U. Miami 
L.REv. 573 (1983). 

7Section 447.301(4) provides that: “Nothing 
in this part shall be construed to prevent any 
public employee from presenting, at any time, 
his own grievances, in person or by legal counsel, 
to his public employer and having such 
grievances adjusted without the intervention of 
the bargaining agent, if the adjustment is not 
inconsistent with the terms of the coliective 
bargaining agreement then in effect and if the 
bargaining agent has been given reasonable 
opportunity to be present at any meeting called 
for the resolution of such grievances.” 

*Section 9(a) provides that: “Representatives 
designated or selected for the purposes of 
collective bargaining by the majority of the 
employees in a unit appropriate for such 
purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes 
of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other 
conditions of employment; provided, that any 
individual employee or a group of employees 
shall have the right at any time to present 
grievances to their employer and to have such 
grievances adjusted, without the intervention of 
the bargaining representative, as long as the 
adjustment is not inconsistent with the terms of 
the collecting bargaining agreement or 
agreement then in effect; provided further, that 
the bargaining representative has been given 
Opportunity to be present at such adjustment.” 

»%See Abood v. Detroit Board of Education, 
431 U.S. 209 (1977); Malone v. United States 
Postal Service, 526 F.2d 1099 (6th Cir. 1975); 
Black-Klawson Company, Inc. v. Machinists 
Lodge 355, 313 F.2d 179 (2d Cir. 1962). 

‘The commission further noted that any 
dissatisfaction with the manner of 
representation could be remedied by invoking 
§447.501(2), alleging a breach of the 
organization's duty of fair representation. See 
Gow v. AFSCME, Local 1363, 4 FPER 94168 
(1978). 
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'tPERC reaffirmed its position in In re Palm 
Beach County School Board, 7 FPER 412349 
(1981), where the grievant, a nonmember of the 
certified bargaining union, failed to give the 
certified bargaining agent the opportunity to 
represent him during the grievance procedure or 
to consider the merits of the grievance. Instead, 
the grievant pursued his grievance through the 
steps of the grievance procedure individually 
and requested that the employer arbitrate. In 
response to the school board's petition for 
declaratory statement, PERC held the school 
board had no obligation to:process the grievance 
submitted by the individual to arbitration when 
the certified bargaining agent had neither the 
opportunity to represent the employee in the 
proceedings nor to rule on the merits of the 
grievance. 

!2In re School Board of Leon County 7 FPER 
412286 (1981); Blanchette v. School Board of 
Leon County, 378 So.2d 68 (Fla. Ist D.C.A. 
1979); Manatee County Municipal Employees v. 
Manatee County School Board, 6 FPER 411188 
(1980). 

'31n Florida PBA, the commission found that 
an employee is entitled to grievance representa- 
tion by a minority union once the certified 
bargaining agent declines representation based 
upon the grievant's nonmembership status in the 
certified organization. The commission 
emphasized therein that the bargaining agent 
had the authority in the first place to preclude an 
individual from unilaterally pursuing a 
grievance by its determination that it either 
lacked merit or by choosing to represent the 
nonmember in the processing of the grievance. 

'SPERC recognized a number of practical 
reasons for limiting access to the arbitration 
machinery of contractual grievance procedures, 
including (1) the potential for harassment of the 
union and the employer, to the detriment of all 
concerned, from disgruntled individuals; (2) the 
attractiveness to a rival or minority union of 
being able to compete with the incumbent union 
by indirectly processing grievances, regardless of 
merit, through an individual member; and (3) 
protection of the taxpayer from the compulsory 
but unnecessary expenditure of public funds. 

-Galbreath, the Broward County 
Classroom Teachers Association notified a 
nonunion member that it had decided not to 
pursue the grievance through arbitration 
because, in its opinion, the grievance lacked 
merit. The grievant filed unfair labor practice 
charges alleging violations of §447.501(1), when 
the school board refused to arbitrate the 
individual's grievance. 

'6Galbreath v. School Board of Broward 
County, 424 So.2d 837 (Fla. 4th D.C.A. 1982). 

"The certified issue was: 

“Where the certified bargaining agent retains 
contractual control over the arbitral step of the 
grievance procedure and it declines to process.a 
grievance to arbitration because it believes the 
grievance to be without merit, is the public 
employer still obligated to arbitrate the dispute if 
the grievant submits it to arbitration because the 
certified bargaining agent has declined to 
‘represent’ the grievant?” 

'SGalbreath has filed an appeal with the 
United States Supreme Court claiming F.S. 
§447.401 violates the equal protection clause of 
the 14th amendment and further claiming that 
he was denied due process and equal protection 
in violation of the fifth and 14th amendments 
when the union refused to request arbitration to 


allow him to proceed at his own cost. Motions to 
dismiss the appeal have been filed by the school 
board, as well as the Classroom Teachers 
Association. The Supreme Court has not yet 
decided whether to accept jurisdiction. 

'9 See discussion in footnote 11. 

*°The majority did not find it necessary to 
reach this issuc. 

2! In response to the employee's request forthe 
certified bargaining agent to take the grievance 
to arbitration, the CTA simply advised him that 
his request “did not comply with the require- 
ments of law.” 

*2=As the commission noted, to permit a 
bargaining agent to shield with ambiguity its 
decision rejecting a nonmember’s grievance 
would effectively shift to the employer the 
burden of determining whether the bargaining 
agent has lawfully exercised its statutory and 
contractual representation responsibilities for 
nonmembers. The placement of this 
determination upon the employer would subject 
it, rather than the bargaining agent, to potential 
unfair labor practice allegations by both the 
bargaining agent, where it processes a 
nonmember'’s grievance, and the grievant, where 
it refuses to do so. 
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Administrative Law 


Statutory Construction in Professional Disciplinary 


A series of decisions from the First 
District Court of Appeal illustrate the 
difficulties attendant in applying rules of 
statutory construction to disciplinary pro- 
ceedings that could result in suspension or 
revocation of a professional license. 

In three recent cases, Rush v. Depart- 


ment of Professional Regulation, Board of 


Podiatry, 448 So.2d 26 (Fla. Ist DCA 
1984), Natelson v. Department of Insur- 
ance, Case No. AU-384, Opinion filed on 
August 23, 1984, and Sammie Lee Davis v. 
Department of Professional Regulation, 
Case No. AU-402, opinion filed August 23, 
1984, the court specifically considered the 
issue of an agency’s interpretation of its 
own professional discipline statutes and 
deference to be afforded an agency in 
construing statutes which could result in 
revocation of a professional license. 

In Rush, the respondent, a licensed 
podiatrist, was convicted in federal court of 
conspiracy to possess and import 
marijuana. The Board of Podiatry charged 
Rush with violating F.S. §461.013(1)(c), 
which authorizes disciplinary action when 
a licensee has been convicted of or found 
guilty of, regardless of adjudication, a 
crime in any jurisdiction which directly 
relates to the practice of podiatry or the 
ability to practice podiatry.' While recog- 
nizing the rule of statutory construction 
that licensure revocation or suspension 
statutes should be strictly construed, the 
court nonetheless applied a second rule of 
construction to F.S. §461.013(1)(e) to 
uphold the beard’s final order suspending 
Rush’s license. This rule, that statutes 
designed to protect the general welfare are 
to be liberally construed, is in obvious 
conflict with the first rule which mandates 
a strict construction of license revocation 
or suspension statutes since such statutes 
have been consistently held to be penal in 
nature. 

Moreover, the textual reference in Rush 
to the rule of liberal construction of general 


by Sharyn Smith and Douglas Moody 


Proceedings: Which Rules Apply? 


welfare statutes to effect a public purpose, 
which also recognized in Lester v. 
Department of Professional and Occupa- 
tional Regulation, State Board of Medical 
Examiners, 348 So.2d 923 (Fla. Ist DCA 
1977), was unnecessary to the disposition 
of this particular case since the court 
determined as a matter of law that 


conspiracy to possess and import cannabis 


was directly related to the practice of 
podiatry.? The decision is noteworthy since 
the inclusion of the liberal construction 
rule in the opinion could signal a 
philosophical shift in the future disposition 
of disciplinary cases.* 

Similarly, in Natelson, the court 
considered whether the federal conviction 
of a licensed insurance agent for an 
unconsummated conspiracy to possess and 
distribute cannabis could form the basis for 
disciplinary action in Florida. More 
specifically, the question was whether such 
a conviction demonstrated a “lack of 
fitness or trustworthiness to engage in the 
business of insurance,” so as to justify the 
mandatory revocation of an agent's license. 

The recommended order had recom- 
mended that the Department of Insurance 
dismiss the charges against Natelson for 
failure to demonstrate by clear and 
convincing evidence that Natelson’s 
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conviction, standing alone, constituted a 
requisite foundation upon which to 
determine he was unfit to practice his 
profession. Relevant to this finding was the 
fact that Natelson presented evidence in the 
form of testimony given by an investigator 
and a former regional director of the 
Department of Insurance attesting to his 
fitness and trustworthiness. 

The department, with modifications, 
accepted the hearing officer's findings of 
fact but rejected conclusions of law and 
substituted its own interpretation of the 
pertinent statutes. The department 
determined that the nature of Natelson’s 
conviction constituted a lack of fitness to 
engage in the business of insurance as a 
matter of law and pursuant to the 
applicable statute revoked his license. 


Substituted Conclusions 

The pivotal issue on appeal was the 
propriety of the department's substituted 
conclusions of law relating to statutory 
construction. In upholding the agency's 
determination relative to Natelson’s con- 
viction, the court opined that it was 
required to defer to an agency’s interpre- 
tation of its own statutes which were within 
the range of possible interpretations. Since 
it was possible to conclude that Natelson’s 
acts constituted untrustworthiness and un- 
fitness, the revocation was affirmed. The 
court further observed an agency is to be 
afforded wide discretion in the 
interpretation of a statute which it 
administers and such interpretation should 
not be overruled unless clearly erroneous. 

Noteworthy in Natelson is the court’s 
willingness to apply liberal rules of 
statutory construction to a statute requir- 
ing revocation of a professional license 
upon a finding of untrustworthiness or un- 
fitness. The court's failure to discuss or 
distinguish the specific rule of strict 
construction traditionally applicable in 
license revocation proceedings suggests 
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that this particular panel was of the view 
that professional disciplinary cases should 
be reviewed on appeal subject to the same 
standards as all other types of administra- 
tive law cases insofar as rules of statutory 
construction are concerned. Natelson is 
apparently a unique case since research has 
failed to disclose any other case involving 
professional discipline which applies 
liberal rules of statutory construction to 
such category of cases. 

The possible construction rule dovetails 
neatly with the liberal construction of 
general welfare statutes rule reiterated in 
Rush. The former is a logical extension of 
the latter with the exception that the 
possible construction rule clearly limits any 
requirement that a_ professional be 
accorded advance notice as to which acts 
may be proscribed by the agency's 
construction of the applicable licensure 
statute. The possible interpretation rule 
presents the opportunity for ad hoc 
determinations and the assumption of 
inconsistent positions when agencies 
contemplate disciplinary action against 
their licensees. Further, the utilization of 
the above rules could result in a wider 
latitude in ultimate decisionmaking which 
enhances the possibility of inconsistent 
decisions being issued by different courts of 
appeal and different panels within each of 
the district courts. 


Finally, in Davis, the court adopted an 
entirely different philosophical point of 
view concerning the question of the 
statutory construction of license 
revocation statutes. In this case, a licensed 
funeral director had taken a position as the 
manager of a funeral home while his license 
was under active suspension by order of the 
Board of Funeral Directors and 
Embalmers. As a result of this 
employment, he was subsequently charged 
by administrative complaint with the 
utilization of a license which had been 
suspended or revoked and a violation of a 
lawful order of the board. 

The hearing officer recommended 
revocation of Davis’ license which the 
board affirmed. In reversing the board’s 
final order, the court noted that “[c]Jases 
dealing with license revocation consistently 
hold that statutes authorizing the 
revocation of a license to practice a 
business or profession must be strictly 
construed for they are penal in nature.” 
Davis, supra, at 3-4. Thus, Davis signals a 
return to the view expressed in Lester, 
which closely scrutinized an agency's inter- 
pretation of a disciplinary statute when loss 
of a professional license was a possible 
penalty. Bi. 


'The court also recognized that prior to 1979, 
the Soard was authorized to discipline a licensee 


convicted of a felony in a court of competent 
jurisdiction. In 1979 the statute was amended to 
limit the class of crimes for which a podiatrist 
could be disciplined only to those which directly 
relate to the practice of podiatry. 

It should be noted that in Lester, the liberal 
construction rule was not utilized as a vehicle to 
expand that category of actions which would 
naturally be related to the practice of a pro- 
fession, but was mentioned in passing as the 
court went on to hold that the acceptance of 
kickbacks by a physician from a hospital based 
on charges paid by his patients did not constitute 
unprofessional conduct in the practice of 
medicine. 

Compare, Pearl v. Florida Board of Real 
Estate, 394 So.2d 189 (Fla. 3d D.C.A. 1981), 
holding that a real estate salesman’s conviction 
for possession of controlled substances did not 
evidence moral turpitude and failed to justify 
suspension of his license. 

4Fia. S1A1. §616.611(7). 

5In this regard F.S. §626.622(7) is apparently 
unique among disciplinary statutes since a 
finding of guilt carries with it only one possible 
penalty, revocation of a professional license. 


Sharyn Smith is the director of the 
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and W. Douglas Moody, Jr., is a 
private attorney practicing in 
Tallahassee. 

They write this column on behalf of 
the Administrative Law Section, 
William B. Barfield, chairman, and 
Drucilla Bell, editor. 


and Rulemaking 
by Paul Watson Lambert 


Three 1984 legislative acts significantly 
affect administrative litigation and agency 
rulemaking.' The effects of the three acts 
are summarized in this column. 


Administrative Litigation 

Assignment of DOAH hearing officer: 
A minor change to F.S. §120.57 (1)(b)(3), 
effected by House Bill 1225, provides that 
an agency referring an action to DOAH for 
assignment of a hearing officer shall take 
no further action with respect to the formal 
proceedings, except as a party litigant, as 
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1984 Legislation Affecting Administrative Litigation 


long as the DOAH has jurisdiction over the 
formal proceedings. 

DOAH recommended penalties: House 
Bill 1225 amends the procedure for agencies 
in considering recommended penalties in 
DOAH recommended orders under, F.S. 
§120.57(1)(b)9. Under the amendment, an 
agency may accept a penalty recommended 
by a hearing officer in a recommended 
order, but the agency may no longer reduce 
or increase the recommended penalty 
without a complete review of the record 
and without stating with particularity the 


agency’s reasons for the reduction or in- 
crease, by citing to the hearing record in 
justifying the action. 

This change was recommended by the 
Administrative Law Conference sponsored 
by the Administrative Law Section of The 
Florida Bar.” 

Discovery enforcement: House Bill 1225 
grants to hearing officers and agencies the 
authority for the first time to impose 
sanctions, except contempt, to effect dis- 
covery by any means available to the courts 
and in the manner provided in the Florida 


Rules of Civil Procedure. 

Another amendment to §120.58(2) clari- 
fies that any person subject to a subpoena 
may request a hearing officer having juris- 
diction over the dispute to invalidate a 
subpoena upon timely petition. Such an 
order, under a new amendment to 
§120.68(1), is reviewable by a district court 
of appeal. 

House Bill 1225 also amends §120.58(3), 
which now allows any party in an ad- 
ministrative proceeding not only to file 
petitions for enforcement in circuit court of 
subpoenas or discovery orders, but also 
seek enforcement of orders imposing sanc- 
tions for failure to effect discovery. Also, a 
hearing officer or agency is not granted 
authority to hold a party or person in 
contempt for failure to comply with a 
discovery order and no person shall be in 
contempt while a subpoena is being 
challenged under subsection (2). House Bill 
1225 also authorizes a circuit court to 
award attorneys’ fees and costs to a pre- 
vailing party from such a proceeding. 

Attorneys’ fees: Both House Bill 1225 
and Senate Bill 723 amend, identically, 
F.S. §120.57(1)(b)9., by allowing an award 
of attorneys’ fees and costs to the prevailing 
party by a district court of appeal on 
judicial review of agency action if the court 
finds that the appeal was frivolous, merit- 
less, an abuse of the appellate process, or 
finds that the agency action which pre- 
cipitated the appeal was a gross abuse of 
the agency’s discretion. 

Separate from the Administrative Pro- 
cedures Act, Senate Bill 438 creates the 
“Florida Equal Access to Justice Act” 
allowing award of attorneys’ fees and costs 
against the state in any adjudicatory or 
administrative proceeding, pursuant to F.S. 
Ch. 120, initiated by a state agency, unless 
the agency’s actions were substantially justi- 
fied or special circumstances exist which 
would make the award unjust. 

Judicial review: House Bill 1225 amends 
F.S. §120.68(1) to authorize review of 
interlocutory orders of DOAH hearing 
officers if review of the final agency decision 
would not provide an adequate remedy. 

Final agency orders: Senate Bill 723 
amends §120.59(4) by requiring agencies in 
final orders to inform the recipients of any 
administrative hearings or judicial review 
which may be available to him and shall 
indicate the procedure which must be 
followed to obtain a hearing or judicial 
review and state the time limits which 
apply. 

Senate Bill 723 also amends, F.S. 
§120.59(5) by requiring agencies to return 


to DOAH acopy of the agency’s final order 
addressing a DOAH recommended order. 

License applications: Senate Bill 723 
amends F.S. §120.60 by adding a new 
subsection (3) requiring agencies to give 
license applicants written notice that the 
agency intends to grant or deny or has 
granted or denied an application for license. 

Exemption fromDOA hearings: Sen- 
ate Bill 723 exempts application of 
§120.57 to any proceeding in which the 
substantial interests of a student are 
determined by the state university system.3 


Rulemaking 

Rule challenge petitions: Senate Bill 723 
amends F.S. §120.54(4)(b) by requiring 
petitions challenging the validity of pro- 
posed rules to state with particularity the 
provisions of the rule or economic impact 
statement alleged to be invalid with suf- 
ficient explanation of facts or grounds for 
the alleged invalidity in addition to stating 
facts sufficient that the petitioner would be 
substantially affected by the challenged 
rule. 

Factfinding hearing on rule under chal- 
lenge: Senate Bill 723 also amends F-.S. 
§120.54(4)(c) to authorize agencies to pro- 
ceed with all other steps in the rulemaking 
process, including the holding of a fact- 
finding hearing held under the provisions 
of F.S. §120.54(23), even though the pro- 
posed rules which are the subject of the 
factfinding hearing are also the subject of a 
challenge to their validity. 

Emergency rulemaking: An amendment 
to F.S. §120.54(9)(a)3. by Senate Bill 723, 
now requires agencies to publish the full 
text of emergency rules in the first available 
issue of the Florida Administrative Weekly 
after initiation of the emergency rule- 
making. 

An amendment to F.S. §120.54(9)(c), by 
House Bill 1225, allows an emergency rule 
to remain in effect if an agency has pro- 
ceeded to adopt a rule on the same subject 
matter and the proposed rule has been 
challenged pursuant to §120.54, preventing 
the situation where an emergency rule has 
expired and the proposed new rule has not 
yet taken effect because of a rule challenge.* 


Rule adoption filing deadlines: F.S. 
§120.54(11)(b) is amended by Senate Bill 
723, to clarify that rules must be filed with 
the Department of State for final adoption 
21 days after adjournment of the final 
hearing on the rule which is defined by the 
amendment to include any public meeting 
held by any agency at which the rule is 
considered. The amendment also provides 
that the 90-day period for filing a rule for 


final adoption is tolled by the filing of a 
petition challenging the validity of the 
proposed rule until the hearing officer 
considering the challenge has filed his 
order with the clerk. 

Implementation of legislation by agency 
rulemaking: Senate Bill 723 adds a new 
subsection (12) to F.S. §120.54, which 
provides that whenever an act of the legis- 
lature requires implementation by rules of 
a state agency, such rules shall be drafted 
and formally proposed as provided in F.S. 
§120.54, within 180 days of the effective 
date of the implemented act unless the 
provisions of the implemented act provide 
otherwise. 

Agency forms: Senate Bill 723 amends 
three different provisions of the APA ad- 
dressing adoption and publication of agency 
forms: §120.53(1)(b), §120.55(1)(a)4., and 
§120.55(1)(b)2. The amendments make 
clear that only forms which meet the defi- 
nition of a “rule” need be incorporated by 
reference in a rule and when they are 
incorporated, the rule must specifically 
state that they are a rule.5 The amendment 
to §120.55(1)(a) 4. requires that every form 
which an agency uses in its dealings with 
the public be filed with the Joint Ad- 
ministrative Procedures Committee which 
will be able to determine whether a form 
meets the definition of “rule” and whether 
the agency should adopt the form asa rule.® 

BJ 

' Senate Bill 723, effective October 1, 1984, has 
been assigned Laws of Florida number Ch. 84- 
203. House Bill 1225, effective upon becoming 
law, was assigned Laws of Florida number Ch. 
84-173. Senate Bill 438, effective upon becoming 


law, was assigned Laws of Florida number Ch. 
84-78. 

2 See House of Representatives, Committee on 
Governmental Operations Staff Analysis and 
Economic Impact Statement on House Bill 
1225—enrolled. 

3F.S. §120.57 is amended by adding a new 
subsection (5). 

4 See staff analysis and economic impact state- 
ment, House of Representatives, Committee 
on Governmental Operations, supra. 

5 See staff analysis of proposed amendments in 
committee substitute for House Bill 541, pre- 
pared by Joint Administrative Procedures Com- 
mittee. 

6 Id. 
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Imagine: 


Youre about erect 
spectacular new office tower. 


There's just one small hitch. 2 


The site for the monumental new office building seemed 
perfect. Except for one thing. The company preferred 
not to have a train running through the lobby. 

But a railroad held a right of way across the 
property, and train tracks were scattered over part of 
an otherwise picturesque scene. 

Then a number of other problems crept up, and 
they threatened to shatter everything. 

They didn't. Because Commonwealth worked with 
counsel and representatives from the railroad, the city 
and the company to keep things on track. 

The result: The right of way, the train tracks, 
and all the other complications were cleared. And the 
building—instead of the 5 o'clock express—arrived right 
on schedule. 
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Whether your project is an office building that's 
stretching skyward, or a single-family home that's sitting 
pretty, call Commonwealth. Our service really can 
make a difference. 


We turn obstacles into opportunities. 


For information regarding Commonwealth agency 
representation, contact: 


comMMONWEALTH LAND 
TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle ¢ Orlando, FL 32801 

(305) 425-6121 © (FLA WATS) (800) 432-8518 


by Jonathan Alper 


With interest rates again approaching 
levels that threaten to make home owner- 
ship an impossible dream to many, a new 
financing arrangement is spreading across 
the country that effectively reduces interest 
rates. This new financing technique, known 
as “equity sharing,” is an arrangement 
between a homeowner, who wants a house 
to own as his residence, and an investor, 
who contributes money in exchange for tax 
benefits and a share of the appreciated 
value of the home. Equity sharing financing 
has become popular in California and 
Washington, D.C., but it is just now begin- 
ning to appear in Florida. 

The simplest form of equity sharing is an 
intrafamily arrangement. For example, a 
parent may take title to his child’s residence, 
rent the property to the child, and claim the 
tax benefits associated with rental owner- 
ship. The child may contribute as much of 
the down payment and monthly payments 
as he can afford, and the parent contributes 
the balance of the money needed for the 
child to live comfortably in the property. 
Gain from the sale of the property is 
allocated between the parent and the child. 

Real estate professionals have expanded 
the simple parent-child equity arrangement 
to arms-length sharing between profit- 
oriented investors and unrelated home- 
owners. There are two basic types of equity 
sharing arrangements that benefit the 
homeowner and the real estate investor. In 
the first type, the investor contributes all or 
part of the down payment toward the 
purchase of a home. In this case, the 
homeowner can move into the home with 
little or no cash, but thereafter is responsible 
for most or all the monthly expenses. This 
type of equity sharing appeals to the 
younger couple who is unable to accumulate 
sufficient cash to enter the home ownership 
market. Although this couple shares some 
of the home’s appreciation with the 
investor, this arrangement is preferable to 
the alternative of continued renting with no 
equity accumulation. 


Real Property, Probate &Trust Law 


Equity Sharing in Florida 


This article explains the financial benefits and the basic legal structure of an equity sharing arrangement. 


In the second basic type of equity sharing, 
the homeowner is responsible for the entire 
down payment, and the investor contributes 
a significant portion of the monthly 
carrying cost. The investor’s centribution 
lowers the homeowner’s effective interest 
rate and other monthly expenses to the 
point where the homeowner can live in a 
home otherwise unaffordable in today’s 
high-interest rate environment. This type 
of equity sharing arrangement appeals to 
the couple who has previously owned one 
or more homes, who has sufficient equity in 
their present home to pay the down payment 
on a new home, but who cannot afford to 
move into that new home because of the 
monthly expense associated with today’s 
interest rates. This type of equity sharing 
might appeal to elderly homeowners who 
wish to retire in Florida. The typical retiree 
seeks a home which he can afford comfort- 
ably, and he may be willing to give part of 
the home’s appreciation to an investor, 
because the retiree might not be concerned 
about accumulating equity for subsequent 
home purchases. 


Benefits of Equity 
Sharing Arrangements 

To illustrate briefly the benefits for both 
the homeowner and investor in the second 
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type of equity sharing arrangement, con- 
sider the hypothetical purchase of a 
$100,000 home with a $20,000 down 
payment and financing of the $80,000 
balance at the fixed interest rate of 13 
percent. Assuming an interest-only 
monthly payment of $867 with an addi- 
tional $100 paid monthly for real estate 
taxes and homeowner’s insurance, the 
monthly carrying costs would amount to 
$967. Also assume that the value of the 
home appreciates at an annual rate of 6 
percent. In this example, the homeowner 
has enough money for the down payment 
but wants an equity sharing arrangement 
to help reduce his monthly carrying charge; 
therefore assume that the investor con- 
tributes $300 each month toward the 
monthly carrying cost, and the homeowner 
contributes the balance of $667. In this 
example, the homeowner and investor agree 
to share equally future appreciation, if any, 
in the value of the home.! 

The equity sharing arrangement can be 
structured so that all the current tax bene- 
fits, including depreciation, from the 
ownership of the home can be allocated to 
the investor. In this example, the investor 
has no initial capital contribution, but is 
responsible to pay $300 cash each month. 
In return, the investor is allocated all the 
current tax losses, which on a monthly 
basis consist of the $967 expenses, including 
interest, taxes, and insurance,” and depreci- 
ation which amounts to $444 ona monthly 
basis.3 Thus, the total monthly tax loss 
allocated to the investor is $1,411 ($967 
plus $444). Partially offsetting this tax 
deduction, our equity sharing structure, 
discussed below, will allocate $667 of 
monthly rental income to the investor. 
Thus, the investor’s monthly net tax loss is 
$744 ($667 income less $1,411 of losses). As 
the investor’s monthly cash requirement is 
$300, this arrangement gives the investor 
more than a 2:1 tax write off ($744 loss 
compared to $300 cash requirement), and 
for an investor in a 50 percent tax bracket, 
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this produces a net monthly tax saving of 
$70. Moreover, if the home appreciates ata 
6 percent annual rate as assumed the 
investor is accumulating long-term capital 
gain through appreciation at the rate of 
$3,000 per year. 

Once an investor and homeowner have 
decided to enter into an equity sharing 
arrangement, it is the attorney’s task to 
structure a deal that protects the parties’ 
interests. Nationwide, there is little law 
directly applicable to ‘the equity sharing 
concept. In Florida, in particular, there isa 
paucity of statutory or case law regarding 
shared equity arrangements. On one hand, 
the absence of legal constraints provides 
the opportunity for creativity and diversity 
in the structuring of shared equity arrange- 
ments, but, on the other hand, it means that 
almost any equity sharing structure is not 
supported by legal precedent and is subject 
to challenge. An attorney representing the 
investor shouid always be conscious of the 
possibility that the homeowner, who is 
initially eager for financial assistance 
through shared equity financing, might 
take a different position when the time 
comes to sell or refinance the home and 
share the profits with the investor. In short, 
from the investor’s standpoint, the equity 
sharing structure should maximize the 
investor’s tax benefits and should offer 
maximum protection against loss of capital 
investment and share of appreciation. 


Structure through Partnership 

With these objectives in mind, the best 
way to structure shared equity financing is 
by means of a partnership between the 
investor and homeowner. The partnership 
would hold the legal title to the property. 
This equity sharing partnership could be 
either a general partnership or limited 
partnership with the homeowner as limited 
partner. There are advantages and dis- 
advantages of each alternative from the 
investor’s standpoint. In the general 
partnership, the homeowner and the 
investor would both be personally liable on 
the mortgage financing which would help 
the partnership qualify for financing the 
property. 

The homeowner may insist on being a 
general partner for psychological, as well 


Note: This article was written prior to 


enactment of the Deficit Reduction Act of 
1984. 
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as legal reasons, because he believes that he 
should be a full and equal partner in “his 
house.” Having the homeowner as a general 
partner, however, means that the home- 
owner has the power to bind the partnership 
without the investor’s knowledge or con- 
sent. With the homeowner as a limited 
partner in the equity sharing partnership, 
the investor alone must support a financing 
application, but gains more legal control 
over the property. All things considered, an 
investor should prefer that the “home- 
owner” be a limited partner. 

The first and most important element in 
structuring an equity sharing arrangement 
is a partnership agreement that clearly 
spells out the relationship between the 
parties. The partnership agreement should 
provide that the partnership holds legal 
title to the property, and that the partner- 
ship leases the property to the “homeowner/ 
lessee” for a term consistent with the term 
of the partnership. The agreement must 
specifically state the parties’ responsibility 
to contribute capital to the partnership. In 
the above example, the homeowner would 
be required to contribute the down pay- 
ment, and the investor would contribute 
money required above the rental receipts to 
pay the mortgage, taxes, and insurance. In 
the example, the monthly rental payment 
would be $667 (the amount paid by the 
homeowner), and the investor’s monthly 
capital contribution would be $300. 

Additional provisions in the partnership 
agreement, as well as in the lease, should 
cover the contribution of capital to pay for 
repairs, capital improvements, and mis- 
cellaneous cash requirements. The investor 
may ask the homeowner to pay for all 
repairs and home improvements, although 
the investor should consider giving the 
homeowner credit for part of the incurred 
expenses of home improvements. 

An important provision in the partner- 
ship agreement is the term of the equity 
sharing arrangement. Of course, the home- 
owner wants a long term arrangement, 
similar to a long term, low-rate mortgage 
from a bank. The investor, on the other 
hand, even though he is enjoying current 
tax savings, will want a short term arrange- 
ment. The length of the equity sharing 
arrangement is a sensitive subject that must 
be negotiated simultaneously with the allo- 
cation of profits from appreciation. A 
homeowner who wants a long term sharing 
arrangement probably will have to relin- 
quish a larger share of the appreciation to 
the investor. 

There should be specific procedures in 
the partnership agreement for terminating 


the equity sharing partnership. To begin 
with, the homeowner should have the 
option to have the house sold any time 
prior to the end of the partnership’s term. If 
not sold, then at some time prior to the end 
of the partnership’s term (six months is 
reason ble) the property can be appraised; 
thereaiter, the homeowner can be given the 
right to buy the house from the partnership 
at a percentage discount from current fair 
market value. 

If the homeowner does not exercise this 
option, the investor should have the right 
to sell the house to anyone at the expiration 
of the equity sharing partnership and to 
divide the profits according to the partner- 
ship agreement. This provision gives the 
investor the right, one way or another, to 
realize a share of the appreciation at the 
end of the agreed term of the equity sharing 
partnership. To be fair to the homeowner 
and to avoid possible conflict, the investor 
may consider giving the homeowner the 
right to extend the agreement, and his 
lease, in exchange for either an increased 
rental payment or a greater share of future 
appreciation. 

Next, the partnership agreement must 
address specifically the allocation of taxable 
income and losses between the investor and 
homeowner. As previously mentioned, the 
intent of the arrangement is to allocate net 
taxable losses, including depreciation, to 
the investor. The simplest and fairest way 
to accomplish this is to provide that net 
taxable income or loss will be allocated to 
the investor for tax purposes. This special 
allocation of income and loss must have a 
substantial economic effect.4 

One widely used provision for special 
allocations is that the allocations affect the 
partners’ capital accounts and that all 
distributions shall be made by the partner- 
ship in accordance with capital account 
balances. Thus, the equity sharing agree- 
ment should provide that special allocation 
of losses to the investor shall reduce this 
capital account, and that when the property 
is sold at a profit, gain will be allocated to 
the investor until the specially allocated 
deductions previously taken are offset.‘ 
The law regarding special allocations is 
complicated and care must be taken to 
draft properly this aspect of an equity 
sharing partnership agreement in order to 
afford the maximum tax benefits to the 
investor. 

The partnership agreement must protect 
the investor and the homeowner in the 
event either party defaults in his obligation 
to contribute capital or to otherwise 
perform. Either party can be faced with 
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unexpected costs of carrying the property if 
the other party fails to contribute capital as 
required. The temptation is to provide for 
the total forfeiture of the defaulting party’s 
interest in the property or in his share of the 
appreciation. It is unlikely, however, that 
total forfeiture provisions would be upheld 
in court. The better alternative is to provide 
that in the event of a default the defaulting 
partner’s share in the partnership will be 
sold, first to the remaining partner, and 
then to the public, and that the proceeds 
received for the sale of the partnership 
interest will be given to the defaulting 
partner. 

The lease agreement between the partner- 
ship and the homeowner/ limited partner is 
an extremely important document, which 
must be carefully drafted. Some of the 
important provisions of the lease have 
previously been discussed. In short, from 
the investor’s standpoint, the lease should 
burden the homeowner with all the respon- 
sibilities that he would otherwise have if he 
owned the home outright. Hence, all 
repairs, utilities, and special assessment 
should be the tenant/limited partner’s 
responsibility. The purpose of equity 
sharing is to provide an advantageous 
financing arrangement, but it is not 
intended to assist the homeowner with 
other costs of home ownership. 


Protection of Investment 

There is one other legal device which the 
investor could use to protect capital invest- 
ments in the equity sharing partnership. 
The homeowner or the partnership could 
grant to the investor, or a trustee for the 
investor, a lien to secure the investor’s 
initial and periodic capital contributions to 
the partnership. The amount secured could 
accrue interest at a relatively low interest 
rate. If possible, the validity of the lien 
should be insured. A mortgage lien on the 
property could protect the investor’s capital 
investment against subsequent legal attacks 
on the equity sharing arrangement by the 
homeowner or by a third party. If the 
equity sharing partnership is successfully 
challenged in court or is otherwise declared 
to be illegal, the investor or his trustee 
could proceed to recover the investor’s 
capital investment, plus interest, by 
enforcing the lien on the property. 

Although there is little law directly 
relating to equity sharing, there are some 
legal and general business guidelines that 
the attorney should follow in structuring 
an equity sharing arrangement. On July 21, 
1983, the Internal Revenue Service issued 
proposed regulations applicable to shared 


equity financing. The proposed regulations 
create two tests to determine a valid equity 
sharing arrangement. First, the regulations 
state that the party occupying the dwelling 
must pay a “fair rental.”” Of course, in an 
equity sharing arrangement a fair rental 
may arguably be less than the rent that 
could be obtained from a third party 
tenant, because the tenant is responsible 
for repairs and other expenses, and the 
tenant is an owner-occupant and, therefore, 
is a good rental risk. The second proposed 
criterion is that both parties to the equity 
sharing arrangement have a “qualified 
ownership interest,” which is defined as an 
undivided interest for more than 50 years in 
the entire unit and the land. It is unclear 
whether an equity sharing agreement that 
requires the property to be sold after 
several years qualifies as a “qualified owner- 
ship interest.” It is reasonable to argue that 
the arrangement will qualify so long as the 
parties, as a matter of state law, have 
interests in the property for more than 50 
years. The agreement to sell the property in 
a shorter period of time should not affect 
the real property interest, because it is only 
a contractual agreement. Unfortunately, 
the proposed regulations do not address 
this issue.’ 

In general, parties entering an equity 
sharing arrangement must recognize that, 
although this arrangement is beneficial and 
secure economically, there are legal risks 
involved because of the newness of this 
financing concept. To help protect against 
future legal attack, the attorney repre- 
senting the investor should insist that the 
homeowner be represented by legal counsel, 
or at least sign a waiver of this right. The 
attorney should carefully prepare dis- 
closure documents that state the home- 
owner is relinquishing part of the equity in 
the home, and that a default under the 
partnership agreement may cause a loss of 
an entire equity position. These disclosures 
should be made and questions addressed 
early in order to avoid a misunderstanding 
that could lead to litigation. 

The equity sharing concept, like all new 
ideas, involves some legal uncertainty. This 
uncertainty, however, is more than offset 
by the economic benefits to the homeowner 
and the investor. Equity sharing gives the 
homeowner the opportunity to substan- 
tially reduce the monthly expense of home 
ownership. Equity sharing gives the 
investor an equity position in a relatively 
low risk asset, a Florida home, and it 
provides current tax savings through 
ownership of a rental property with an 
owner-occupant tenant. With these and 


other advantages, it is inevitable that the 
popularity of equity sharing will soon 
spread throughout Florida. BJ 


'One could argue that in this example the 
investor should get only one-third of the appreci- 
ation since he is paying approximately one-third 
of the monthly expenses. 

2The homeowner’s insurance is deductible to 
the extent it applies to rental property. 

3 This analysis assumes an $80,000 depreciable 
basis expensed over 15 years using a straight-line 
method. Pending legislation may increase the 
15-year useful life, although this can be offset by 
using faster rates available under ACRS 
methods. 

41.R.C. §704(b)(1984) (Substantial economic 
effect test). 

5 Treas. Reg. §1.704-1(b)(2) T.D. 6771, 1964-2 
C.B. 177 (1964). 

6 Deductions for Business Use or Rental of a 
Dwelling Unit; Proposed Rulemaking 48 FR 
33320 issued July 21, 1983. 

7Elwood C. Giberson, 44 T.C.M. 154 (1982) 
(Dec. 39, 111(M)). (The Tax Court invalidated 
an equity sharing arrangement for tax purposes 
partly because the written documents showed 
that the parties intended the occupant to pay a 
discounted rental payment.) 

8 There are other potential legal issues involved 
in equity sharing. For example, one could 
contend that equity sharing is actually a loan 
arrangement whereby the investor is loaning 
money to the owner/ occupant in exchange for a 
share of equity in the house. If the equity share is 
deemed to be “interest” and the equity percentage 
is considered to be excessive, then the arrange- 
ment could be attacked as being usurious. In this 
light, the equity sharing arrangement is a cousin 
to the shared appreciation mortgage, and state 
laws regarding the shared appreciation mortgage 
could be a guide to the ultimate legal fate of 
equity sharing. 


all. 
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Search Real Estate Records Before Making Future 


Advances 


Making future advances against security of a mortgage is no longer risk free. 


by Gary L. Green 


Lenders in Florida have traditionally 
relied on F.S. §697.04 in making future 
advances against the security of a 
previously recorded mortgage. Under that 
section, a mortgage which by its terms 
provides for future advances, whether such 
advances are obligatory or at the lender's 
option, will secure not only amounts 
advanced on or before the date of 
recording of the mortgage, but also all 
future advances made within 20 years from 
such date, up io the amount specified in the 
mortgage future advance provision. 
Moreover, the lien priority of the mortgage 
securing such future advances relates back 
to the original recording date. In reliance 
on this important protection, many lenders 
make future advances without searching 
the real estate records for intervening liens. 

Lenders and their counsel must be 
cognizant that such a practice is no longer 
risk free by virtue of the 1983 amendments 
to §697.04, which allow a mortgagor or his 
successor in title to cut off the future 
advance lien priority protection by filing a 
notice specifying the dollar limit beyond 
which future advances made against the 
mortgage would not be secured by such 
mortgage. (Such a notice will be referred to 
herein as a “notice of limitation.”) 

The amount specified by the mortgagor 
in the notice of limitation may not be less 
than the amount actually advanced at the 
time of filing such notice, and the mortgage 
will nonetheless secure any increase in 
principal as a result of negative 
amortization or deferred interest. (Dis- 
bursements made for the payment of taxes, 
levies or insurance on the mortgaged 
property, and any disbursements against a 
construction loan agreement to facilitate 
completion of improvements, with interest 
thereon, continue to be secured by a 
mortgage even if the mortgage contains no 
future advance provision.) The mortgagor 
is also required to provide a copy of the 
notice of limitation by certified mail to the 


mortgagee, and if the credit is based on an 
openend or revolving credit agreement, the 
mortgagor must surrender all credit cards, 
checks or other draw devices. 

Clearly, this right provided to 
mortgagors opens a window of exposure 
for lenders. A lender making a future 
advance in reliance on a_ previously 
recorded mortgage, which includes a 
properly drafted future advance provision, 
must now be cognizant of the possibility 
that the mortgagor might have filed a 
notice of limitation cutting off the lien of 
the mortgage with respect to the future 
advance. If a future advance were made 
after the mortgagor had filed sucha notice, 
the lender may subsequently discover that 
notwithstanding its best intentions, it had 
made an unsecured loan because the future 
advance clause on which it had been relying 
was cut off prior to the date of the advance 
and an intervening lien had been created 
between the date of the original mortgage 
and the date of the future advance. The 
possibility of losing the security of a 
mortgage through fraud or error cannot be 
overlooked. 


Lender’s Protection 
How can a lender protect itself against 
such an unhappy occurrence? The statute 
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does require the borrower to send a copy of 
the notice of limitation to the mortgagee by 
certified mail. However, even the most 
sophisticated lending institution may not 
be able to determine promptly whether 
such a notice has been received. Borrowers 
often appear at a different branch or deal 
with a different loan officer than those 
involved in the original mortgage 
transaction, and a lending institution 
striving to satisfy a customer’s demand for 
prompt service may well lack the time or 
resources to make a full search within the 
institution to check for receipt of such a 
notice. 

Further, the statute does not specify 
when the copy of the notice of limitation 
must be mailed to the mortgagee, nor is 
there any provision dealing with the issue 
of notice to an assignee of the mortgage 
holder. These problems may be 
ameliorated by adding a clause in the 
original mortgage requiring that any notice 
filed in accordance with §697.04 be sent to 
a specified person or department within the 
lending institution and providing for a 
change of notice recipient at the 
mortgagee’s direction. Although the 
statute does not so provide, it would seem 
that a contractual obligation of this nature 
would be enforceable. 

A better approach, notwithstanding the 
attendant expense, would be search the real 
estate records prior to making any future 
advance to determine whether a notice of 
limitation had been filed. Only through 
such a search, updated to the date of 
disbursement of the future advance, can a 
lender be sure that the priority of the 
mortgage being relied upon as security for 
the future advance is intact. As additional 
protection, a lender would be well advised 
to obtain an affidavit from the borrower at 
the time of the future advance certifying 
that no notice of limitation has been filed 
with respect to the subject mortgage. 

Lenders making second mortgage loans 


if 
4 
i 
3 


under “home equity” programs or as part 
of their regular commercial or real estate 
lending should also be aware of F-.S. 
§697.04. A lender taking a_ second 
mortgage on a property on which a first 
mortgage containing a future advance 
provision exists should consider requiring 
the borrower to file (and mail to the first 
mortgagee) a notice of limitation 
restricting the lien priority of the first 
mortgage to the amount represented as 
then outstanding in the first mortgagee’s 
estoppel letter. This will prevent a future 
advance made subsequent to the date of the 
second mortgage from using up the equity 
that the second mortgagee was relying on 


to support the second mortgage. The 
precaution of requiring a _ notice of 
limitation is particularly important in 
situations where the first mortgagee refuses 
to represent to the second mortgagee in the 
estoppel letter that no future advances will 
be made. In practice, many first 
mortgagees refuse to make such 
representation because of the difficulty of 
monitoring that sort of commitment. 

In summary, any lender who takes real 
property mortgages as collateral must be 
cognizant of F.S. §697.04, lest they be 
caught with their future advances down. A 
mortgagee making a future advance should 
search the real estate records to be sure the 


NOTICE OF LIMITATION ON MORTGAGE FUTURE ADVANCE 


THIS NOTICE OF LIMITATION ON MORTGAGE FUTURE ADVANCE 
day of 


made this 


Records of 
“Mortgage”) between Mortgagor and 


198__, by 


WITNESSETH 


WHEREAS, pursuant to that certain Mortgage Deed made the 
, 19 __, and recorded at O.R. Book 
County, Florida on 


(“Mortgagor”). 


day of 
, of the Public 
19) — 
(“Mortgagee”), 


, Page 


Mortgagor mortgaged unto Mortgagee the following described real property together 


with all improvements thereon located in 


County, Florida, to wit: 


[legal description] 


WHEREAS, the Mortgage provided for future advances to be made against the 
security of the mortgage lien granted thereunder; and 

WHEREAS, Mortgagor desires to limit the maximum principal amount that may 
be secured under the Mortgage, in accordance with Florida Statutes Section 


697.04(1)(b). 


NOW, THEREFORE, in accordance with Florida Statutes Section 697.04(1)(b), 
notice is hereby given that the Mortgage shall secure an amount not to exceed —__ 


Dollars 


Cents ($ ). 


Pursuant to Florida Statutes Section 697.04(1)(b), a copy of this notice is being sent 


this date to Mortgagee by certified mail. 


IN WITNESS WHEREOF, Mortgagor has set his hand and seal the day and year 


first above written. 
WITNESSES: 


STATE OF FLORIDA 
COUNTY OF 


The foregoing instrument was acknowledged before me _ this 


195 


“Mortgagor™ 


day of 


Prepared by: 


Return to: 


NOTARY PUBLIC 
My Commission Expires: 
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priority of its mortgage lien with respect to 
the future advance has not been cut off. A 
second mortgage lender taking behind a 
mortgage which contains a future advance 
should insist that its borrower file a notice 
of record cutting of the priority of the first 
mortgage. A suggested forum of notice of 
limitation is printed on this page. BJ 
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March 6, 1985 
ENGINEERING INSTITUTE FOR ATTORNEYS 


Accident Reconstruction 
Automobile Defects 
_) Highway Design 


FACULTY: Engineering Institute for Attorneys 


Joan Claybrook, Esq. Charles N. Kurucz, Ph.D. 
William J. Fogarty, Ph.D. John Melvin, Ph.D. 
Neil J. Freeman, Ph.D. Thomas E. Weller 
Director— William M. Hicks, Esq. 
Co-Director— Neil J. Freeman, Ph.D. 


SCOPE 

The objective of these institutes is to instruct 
attorneys in the fundamentals of the sciences of 
medicine and engineering. They will not be trial 
techniques or advocacy courses, but rather in- 
depth presentations in traumatic medicine and 
engineering especially designed to be of practical 
benefit to trial attorneys involved in personal 
injury litigation. 


FIRST ENGINEERING INSTITUTE FOR ATTORNEYS 
and the 


SEVENTEENTH MEDICAL INSTITUTE FOR ATTORNEYS 


March 7-9, 1985 
MEDICAL INSTITUTE FOR ATTORNEYS 


_] Traumatic Medicine 
|] Orthopedic Surgery & Rehabilitation 
_] Anesthesiology 


FACULTY: Medical Institute for Attorneys 


D. Ram Ayyar, M.D. Barth A. Green, M.D. 
Samir Ayyash, M.D. Marshall F. Hall, M.D. 
John H. Bowker, M.D. Robert M. Quencer, M.D. 
William E. Burkhalter,M.D. Luke K.S. Yeung, M.D. 
Noble J. David, M.D. 
Director— William M. Hicks, Esq. 
Co-Director— Noble J. David, M.D. 


Although designed primarily for trial attorneys, 
these institutes should also prove valuable to 
accident investigators, insurance claims man- 
agers and adjusters and specialists in workers 
compensation. Registrations will of necessity be 
limited, and those who plan to attend should 
make their reservations at an early date. 


NAME 


REGISTRATION FORM 
FIRST ENGINEERING INSTITUTE FOR ATTORNEYS / SEVENTEENTH MEDICAL INSTITUTE FOR ATTORNEYS 


SOCIAL SECURITY # 


FIRM 


TELEPHONE 


FIRM MAILING ADDRESS 


My enclosed check in the amount of $ 


Guests’ Program at $25.00 each. Guest’s Name 


covers: 
Registration at $100.00—First Day Engineering Portion of Program 


Registration at $250.00 —Two and One-Half Day Medical Portion of Program 
Registration at $300.00 —Three and One-Half Day Entire Program 


UNIVERSITY OF 


(Fee includes reception, brunch & tour) 
Reception tickets at $6.00 each. 


FOR MULTIPLE REGISTRATIONS, 


and mail to: 
PLEASE PHOTOCOPY THIS FORM 


(For spouse or guest not registered for Guests’ Program) 


Make your check payable 
to the University of Miami 


A GLOBAL UNIVERSITY 


UNIVERSITY OF MIAMI LAW CENTER, P.O. BOX 248087, 
S CORAL GABLES, FLORIDA 33124 
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| Sheraton Bal Harbour Hotel / Miami Beach, Florida : 


by R. Thomas Farrar 


Slowly seeping into the collective 
consciousness of Florida’s trial bar is a 
realization of the significance of Florida’s 
civil theft statute, which was added to the 
Florida Statutes without fanfare in 1977. 
To trial lawyers representing clients charged 
with intentional torts constituting the civil 
counterparts to the criminal acts proscribed 
by the statute, or seeking to recover under 
such claims (including torts such as fraud 
or conversion), the statute is of monumental 
significance. 

Under F.S. §812.035, civil remedies are 
provided for violations of the substantive 
provisions of Florida’s theft statutes. The 
statutory provisions have been termed the 
Florida Anti-Fencing Act.! Since civil 
remedies for conversion and the like have 
existed for nearly a millenium, the granting 
of a civil remedy would at first blush appear 
unremarkable or even cumulative. Given 
the breadth of the substantive theft provi- 
sions, however, and the enhanced penalties 
of treble damages, attorneys’ fees and costs 
of investigation as well as litigation,? one 
quickly realizes that far more than criminal 
fencing activities are involved and that a 
powerful new legal weapon is at hand. 

The Act has wide-ranging substantive 
theft provisions which are phrased in 
expansive language. It makes a person 
guilty of theft if he knowingly obtains or 
uses, or endeavors to obtain or to use, the 
property of another with intent to, either 
temporarily or permanently, (a) deprive 
the other person of a right to the property 
or a benefit therefrom; or (b) appropriate 
the property to his own use or to the use of 
any person not entitled thereto.? If that 
language does not quibble, the definitions 
of the operative words equivocate even 
less. 

“Obtains or uses” is defined to include 
any manner (a) of taking or exercising 
control over property; (b) making any 
unauthorized use, disposition, or transfer 
of property; (c) obtaining property by 


Trial Lawyers’ Forum 


Florida’s Emerging Treble Damage Remedies for Theft 


Are you overlooking the opportunity to treble your client’s recovery? 


fraud, willful misrepresentation of a future 
act, or false promise; (d) conduct previously 
known as stealing, purloining, abstracting, 
embezzlement, misapplication, misappro- 
priation, conversion, obtaining money or 
property by false pretenses, fraud or 
deception, or other conduct similar in 
nature. 

“Property” is defined to mean anything 
of value including real property (and what 
grows in, is affixed to, or found in land), 
tangible or intangible personal property 
(including rights, privileges, interests, and 
claims), and services.5 “Services” means 
anything of value resulting from a person’s 
physical or mental labor or skill, or from 
the use, possession or presence of property, 
and includes repairs or improvements to 
property; professional services; private, 
public or governmental communication, 
transportation, power, water or sanitation 
services; lodging accommodations; and 
admissions to places of exhibition and 
entertainment.® 

The list goes on. “Property of another,” 
“stolen property,” “traffic,” “enterprise,” 
and “value” are similarly defined with 
generosity.’? Were that not enough, other 
sections of the Act make even more explicit 
provisions for retail and farm theft,’ dealing 
in stolen property,’ evidence of theft or 
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dealing in stolen property,'® preclusion of 
defenses,'! and the like. All in all, even 
cursory review of the Act leads to the 
inescapable conclusion that the legislature 
said and meant a great deal. 

The distensible definitions of substantive 
crimes under the theft statute could operate 
to provide a vehicle for expansion of 
existing civil remedies. For example, it 
could be argued that the definition of 
“obtains or uses,” including as it does the 
obtaining of property by “willful misrepre- 
sentation of a future act, or false promise,” 
permits civil recovery for a promise to act 
in a particular way in the future which, 
although made as an inducement, may not 
under existing civil law constitute action- 
able fraud. See, e.g., Sample v. Ward, 156 
Fla. 210, 23 So.2d 81, 85 (1945). Consider- 
ing that “property” includes “rights, 
privileges, interests, and claims” as well as 
“services” which are again broadly defined, 
one awaits with intellectual delight the 
inventive ways in which counsel will seek to 
have the statute applied in the future. 

Ordinarily one would look to legislative 
intent to determine the perimeter of statu- 
tory construction. The legislature did 
admonish that the provisions of the Act are 
to be construed neither strictly nor liberally 
but rather in light of their purposes to 
achieve their remedial goals.'2 Other than 
that, whatever that means, one must rely 
upon judicial interpretations, and the initial 
decisions interpreting the Act are beginning 
to emerge. 


Judicial Interpretation 

The first decisions were rather opaque. 
In Jayre, Inc., v. Wachovia Bank & Trust 
Co., N.A., 420 So.2d 937 (Fla. 3d DCA 
1982), denial of a default judgment under 
§812.035 was affirmed, although the issue 
of damages was remanded for jury trial. In 
so doing, the district court of appeal 
declined to rule upon a point raised at oral 
argument whether the treble damage provi- 


? 
e 


sions of the statute were applicable absent 
proof of a prior criminal conviction. 

In Chaires v. North Fla. Nat'l Bank, 432 
So.2d 183 (Fla. Ist DCA 1983), appeal was 
taken from an order dismissing with preju- 
dice plaintiff's complaint. The opinion only 
noted that one count purported to state a 
cause of action for treble damages for theft 
pursuant to §812.035 and that the 
averments were sufficient to survive a 
motion to dismiss. Due to the minimal test 
applicable under a motion to dismiss, the 
decision provided little guidance. The brief 
per curiam opinion in the third case 
Aaronson v. Kemper, 434 So.2d 17 (Fla. 3d 
DCA 1983) merely mentioned the statute 
in passing. 

In the recent decision of Senfeld v. The 
Bank of Nova Scotia Trust Co. (Cayman) 
Ltd., __ So.2d __, 9 F.L.W. 1007 (Fla. 3d 
DCA 1984), the first significant discussion 
of the civil theft statute arrived. Judge 
Pearson's scholarly decision in Senfeld 
provides an analytical benchmark which 
likely will supply the guidance for future 
decisions under the statute. 

In Senfeld an illusory windfall became 
quite a loss indeed. The facts are not 


terribly uncommon, involving a version of 
a bank’s double crediting of an account and 
a refusal to return the extra funds. Senfeld, 
the defendant, received a Pan American 
Bank cashier’s check, payment for which 
was erroneously charged to the Bank of 
Nova Scotia’s Toronto branch. When a 
second payment arrived from the Bank of 
Novia Scotia New York, Pan American 
mistakenly gave Senfeld a further $10,000 
in cash. Some three years later the error 
was traced, but Senfeld refused proper 
demand for return of the money. A suit for 
conversion, replevin and treble damages 
under the theft statute ensued. 

The principal focus of the decision was 
upon Senfeld’s attempts to assert a statute 
of limitations defense, and upon his efforts 
to avoid potentially retrospective applica- 
tion of the treble damage remedy. In 
rejecting these efforts, the court of appeal 
made it clear that civil, as opposed to 
criminal, rules and decisions are to be 
applied to civil actions under the statute. 
The court’s reliance upon interpretations 
of similar statutes in other states as well as 
analogies to other federal and state statutes 
suggests that there is an existing body of 
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law which may be consulted to analyze the 
applicability of the statute in future 
circumstances. 


Discovery Rule 

Distinguishing between application of 
the theft statute in civil and criminal 
proceedings, the court held that the 
“discovery rule” under civil statutes of 
limitations was applicable, rather than the 
criminal limitation of actions rule that the 
limitations period begins when the crime is 
complete. Relying upon Lund v. Cook, 354 
So.2d 940 (Fla. Ist DCA), cert. denied, 360 
So. 2d 1247 (Fla. 1978), the court first held 
that the discovery rule applies regardless of 
the underlying nature of the cause of action 
or whether the specific limitations provision 
expressly included discovery language. The 
court then emphasized that holding by 
concluding that the limitations period for 
civil and criminal actions under the theft 
statute will commence to run in accordance 
with the separate rules applicable to such 
cases. 

By regarding the civil theft statute as a 
civil action, governed by civil rules, the 
court seemingly dispensed with other argu- 
ments which may seek to engraft criminal 
interpretations. Thus, it appears safe to 
presume that the question posed in Jayre, 
Inc., v. Wachovia Bank & Trust Co., supra 
at 938, whether the treble damage remedy 
is available in the absence of a prior 
criminal conviction, has been answered. 
No such conviction is necessary; the Act 
provides for a civil remedy and sanction 
which stands on its own. 

Although a jury finding that Senfeld’s 
conversion occurred in 1979, after the civil 
remedy was enacted, apparently obviated 
the issue of retroactive application of the 
statute, the court held that even assuming 
the conversion occurred in 1975 when 
Senfeld received his misbegotten bonus, 
the treble damages remedy nonetheless 
could be applied retroactively. In reaching 
this conclusion the court looked to the 
statute and to construction of similar 
statutes in other states. The court found 
that the statute was remedial and that it did 
not impair vested rights nor create new 
remedies. Deeming the treble damage 
remedy solely remedial and procedurally 
analogous to antitrust and usury laws, the 
court found little difficulty in permitting 
retroactive application. 

Because of the jury’s apparent holding 
that the conversion occurred in 1979 (when 
demand was made and after the statute was 
passed), and because conversion could 
perhaps be regarded as a continuing tort, 


— 


the retroactivity language may be regarded 
by other courts as dictum. Other courts 
may have more difficulty with analogy to 
usury laws, or even antitrust, so as to give 
imprimatur to retroactive application. 
Because it has now been seven years since 
passage of the Act, however, this is unlikely 
to be a significant or recurring issue. 

It is important to note that the Senfeld 
court looked not only at the provisions of 
the civil theft statute itself but also to the 
laws of states with similar enactments. 
Specifically, the court looked to Indiana!’ 
and Rhode Island'4 decisions. Additionally, 
the court looked to cases construing other 
treble damage statutes such as RICO! and 
the antitrust laws.'® Thus it is suggested to 
counsel that these bodies of law may prove 
useful in applying the Act to future or 
specific cases. 

Of final note in the Senfeld case, particu- 
larly as it may be suggestive of appropriate 
practice under the statute, was the court’s 
approval of trebling of damages by the trial 
court rather than the jury. In affirming 
trebling by the judge rather than the jury, 
the Senfeld court specifically looked to and 
relied upon federal antitrust cases. 


Future Questions 

Although Senfeld now provides the 
practitioner with helpful guidance as to 
application of the civil remedies under the 
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theft statute, myriad questions remain for 
future litigation. Substantively one issue 
will be whether the statute applies at all. As 
noted, the statute is extremely broadly 
worded and apparently will be broadly 
applied. Yet, although the definition of 
“services” under §812.012(5)(c) appears 
broad enough to include theft of communi- 
cation and power utility services, the Act’s 
failure expressly to apply to the specific 
Florida statute dealing with larceny of 
utility or cable television fixtures'? may 
preclude the treble damage remedy for 
such misconduct. Similarly, the Act may 
not apply to theft of trade secrets, which 
again are covered bya specific statute!’ not 
expressly covered by the Act. Whether a 
rule of construction favoring the most 
recent enactment may be selected over a 
rule that the specific enactment controls 
the general will have to await future 
decision. Credible arguments can be made 
either way. 

From a practice standpoint, other ques- 
tions loom. For example, as pointed out 
above, the Senfeld court held that the 
“analogous” treble damage provision of 
the Sherman Antitrust Act requires actual 
damages be tripled, and found that, based 
on the analogy, judicial rather than jury 
trebling was acceptable. In the Florida 
Antitrust Act of 1980, F.S. §542.15 et seq. 
(1983), there is a similar treble damages 
provision,!? and that Act expressly incorpo- 
rates federally statutory law.2” Given the 
“analogy” and the legislative blessings of 
federal antitrust law, is judicial rather than 
jury tripling not merely permissible but 
mandatory? Would a jury instruction or 
the introduction of evidence on treble 
damages be error? Cf, Pollock & Riley, Inc. 
v. Pearl Brewing Co., 498 F.2d 1240 (Sth 
Cir. 1974) (error to do so under federal 
law). 

Even if the federal antitrust analogy is 
not fully applied, after Senfeld it appears 
that an acceptable (if not required) 
procedure would be to utilize the interroga- 
tory verdict form and to seek a motion in 
limine against evidence as to trebling. In 
this manner, a jury would not be influenced 
by the trebling provision so as to minimize 
damages, but rather would only determine 
actual damages. 

Regardless of the directions toward 
which the law may develop hereafter, 
Florida’s civil antitheft statute promises to 
generate controversy. The final word as to 
how it will be applied is yet to be seen, but 
Judge Pearson’s decision in Senfeld indi- 
cates it may be applied broadly and often. 
As the remedy becomes better known to 
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our creative trial bar, frequency of applica- 
tion is assured. BJ 


'FLa. STAT. §812.005 (1983). 
FLA. Svat. §812.035(7) (1983). 
Stat. §812.014(1) (1983). 
4FLA. STAT. §812.012(2) (1983). 
SFLA. Svat. §812.012(3) (1983). 
SFLA. STAT. §812.012(5) (1983). 
7 See generally, Fi.a. SVAT. §812.012 (1983). 
*FLa. STAT. §812.015 (1983). 
°FLA. STAT. §812.019 (1983). 
"FLA. STAT. §812.022 (1983). 
Stat. §812.028 (1983). 
STAT. §812.037 (1983). 
'3 James v. Brink & Erb, Inc., 452 N.E.2d 414 
(Ind. Ct. App. 1983). 
'4 Ludwig v. Kowal, 419 A.2d 297 (R.I. 1980). 
#5 £.g., USACO Coal Co. v. Carbomin Energy, 
Inc. 689 F.2d 94 (6th Cir. 1982). 
'6 E.g., Brunswick Corp. v. Pueblo Bowl-0- 
Mat,Inc., 429 U.S. 477 (1977). 
"FLA. STAT. §812.14 (1983). 
'SFLA. STAT. §812.081 (1983). 
'9 FLA. Stat. §542.22(1) (1983). 
70 FLA. STAT. §542.32 (1983). 
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Handling the Land Use Case, by 
Frank Schnidman, Stanley D. Abrams, 
and John J. Delaney has been published 
by Little, Brown and Co. (710 pgs., $60). 

Written for the novice as well as the 
seasoned practitioner, Florida Bar mem- 
ber Schnidman and co-authors designed 
this practice oriented land use manual as 
a blend of “how to do it” materials, dis- 
cussions of legal issues, and useful legal 
forms. It is intended to answer questions 
about process and procedure which con- 
front the land use practitioner. 

It may be purchased by writing the 
publishers at 34 Beacon St., Boston, Ma. 
02106. 


* * * 

It’s Easy to Avoid Probate by Barbara 
R. Stock has been published by Linch 
Publishing, Inc. (342 pgs., $17.80). 

The author, a stockbroker for 14 
years, presents ways to avoid probate 
through trusts and other mechanisms. 
The book may be purchased from the 
publisher at Box 75, Orlando, Fla. 32802. 


* * * 

Not the Official Lawyer’s Handbook, 
by Kevin P. Ward, has been published 
by Plume ($4.95). 

The author gives a humorous look at 
the law school process and how the future 
lawyer can survive the experience with 
the least effort and maximum style. The 
author says a first-rate lawyer has a glib 
tongue, a devious mind and a super- 
human tolerance for dense prose. 

A copy may be ordered from New 
American Library, 1633 Broadway, New 
York, N.Y. 10019. 


Book Review 


Making Jury Instruction Understandable 
by Amiram Elwork, Bruce Sales & James 
J. Alfini, American Judicature Society 
1984. Reviewed by Jane Goodman and 


| 


Edith Greene, Department of Psychology, 
University of Washington. 

In June 1984, Elizabeth Diane Downs 
was tried in Oregon on charges of murder, 
attempted murder and assault of her 
children in what one reporter in The Seattle 
Times described as a “murder trial hotter 
than soap operas in Eugene.” For nearly 
six weeks, the courtroom had been packed 
with spectators, many of whom waited for 
up to four hours each day to vie for one of 
the 64 seats in the courtroom, wooden 
benches, at that. The jury deliberated for 
more than 36 hours and yet, when their 
verdict was announced, the anti-climax 
was deafening. Why? Becduse during 
deliberation, jurors requested clarification 
from the judge of certain jury instructions 
they did not understand, and in the 
process, indirectly disclosed their verdicts. 
Down’s attorney said that his client “pretty 
much expected the verdict” because of the 
jury’s request for help with their 
instructions. 

What was it that jurors didn’t under- 
stand? Were they aided by the judge's 
response? Although we may never know 
the answers to these questions, we do know 
that jurors often have difficulty compre- 
hending and applying the instructions they 
get from the judge. We know this because a 
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number of researchers, some of whom are 
lawyers, and others, psychologists (e.g., 
Buchanan, Prior, Taylor & Strawn, 1978; 
Charrow and Charrow, 1979; Severance, 
Greene & Loftus, 1984) have documented 
the problem of juror miscomprehension 
and because a new book by Elwork, Sales 
and Alfini, entitled Making Jury Instruc- 
tions Understandable, describes the 
predicament in some detail, and provides 
techniques for improving the compre- 
hensibility of jury instructions. 

The authors of Making Jury Instruc- 
tions Understandable suggest in the 
preface that their main goal is to delineate 
certain techniques that lawyers, judges and 
even pattern instruction committees can 
use to increase the likelihood that jurors 
will understand the instructions and 
consequently render a proper verdict. The 
book is clearly intended for the legal prac- 
titioner. Although many of the recom- 
mended refinements are based on empirical 
tests, the text is not cluttered with 
references to statistical tests and experi- 
mental designs. Lawyers or judges should 
find it easy to read, understand and use. 

In the first half of the book, the authors 
provide some background information 
that supports the need for clarification of 
jury instructions. They argue that 
historically, drafting committees have 
often not had the requisite expertise to 
ensure that their instructions are clear, and 
that certain procedural factors (such as in- 
structing the jury at the end of trial on how 
to weigh evidence) work against juror un- 
derstanding. The authors describe method- 
ology they developed to improve certain in- 
structions and present empirical evidence 
seemingly showing that when their 
rewriting techniques were applied to two 
exemplary sets of instructions, compre- 
hensibility improved significantly. This 
part of the book presents the reader with 
data that can be used to analyze the 
effectiveness of these techniques and 
validity of the authors’ claims. 


BENS 


How exactly did these lawyer-scientists 
modify the existing jury instructions, and 
how did they test jurors’ comprehension of 
the revisions? The authors came by 
videotapes of two criminal trials 
containing appropriate jury instructions. 
One tape showed an actual attempted 
murder trial that had been filmed in 
Nevada, the second was a mock burglary 
trial produced by some researchers in 
Florida. Subject jurors were recruited from 
voter registration lists in Lincoln, 
Nebraska. They all heard a brief summary 
of one or the other case, and then saw a 
videotape of one of the authors reading the 
original instructions given in that case. 
Finally, jurors were asked several short- 
answer questions during a_ personal 
interview. These questions addressed 
points of law as well as procedural matters 
that jurors should have understood. Their 
responses were reviewed by trained 
examiners, and the instructions were then 
rewritten with an eye toward correcting 
juror misunderstanding. Subsequent 
groups of jurors viewed videotapes of the 
revised instructions and answered 
questions after the rewriting cycle. There 
were three complete test-rewrite cycles for 
the instructions pertaining to the murder 
charge. 

Finally, the authors lent some external 
validity to their work by conducting a jury- 
simulation study to test comprehension of 
judicial instructions within a more realistic 
context. In this case, jurors went to a local 
federal district courthouse and viewed the 
videotaped murder trial followed by either 
the original instructions or the final 
rewritten version of the same instructions. 
Jurors deliberated to a verdict, and then 
two to three members of each jury were 
questioned at length about their under- 
standing of the instructions. 

Results of the study suggest, according 
to the authors, that jurors’ comprehension 
levels of the original instructions were at an 
unacceptably low level, even when jurors 
heard the instructions in the context of a 
videotaped trial. When the instructions 
were given in isolation, comprehension was 
worse. 

Did rewriting improve comprehensi- 
bility? Elwork, Sales and Alfini claim that 
it did and offer such impressive numbers as 
proof of their claim: when the original 
instructions on the murder trial were given 
in isolation, the average percentage of 
correct answers per question was 59 
percent. After the second rewriting cycle, 
the average rose to 81 percent. If one 
carefully scrutinizes this work, the 


numbers begin to pale and other concerns 
sharpen. On the surface, this study seems to 
suggest that juror comprehension 
improved dramatically through the course 
of the rewriting cycles. Below the surface, 
however, three general problems loom 
from this work. 

The first has to do with the questions 
jurors were asked during their interviews. 
Quite simply, 20 percent of the questions 
were reworded with each rewriting cycle, 
rendering fallacious any comparisons of 
percent correct per question or percent 
correct per juror from one cycle to the next. 
For example, jurors in one condition were 
asked: “What can cause a person to have 
malice?” and in the other “What can cause 
a person to have an evil wish to hurt 
someone?” Clearly, an unfair comparison. 

Second, because the original and second 
rewritten versions of the instructions from 
the murder trial are included in the 
appendix to the book, one can quickly see 
that the authors varied more than the 
language of these instructions. Extensive 


changes are evident in the organization of 
the instructions as well, so that any 
meaningful interpretation of the results is 
impossible. 

Finally, there is no judgment of the legal 
adequacy of the revised instructions after 
either the first or second rewriting sessions. 
If the revisions are intended to replace 
existing jury instructions, then no matter 
how many jurors appear to understand the 
rewritten instructions, external legal 
approval is a prerequisite to their use. 

The second half of the book provides 
step-by-step directions on how to assess 
and write jury instructions. These chapters 
are based on the authors’ own research 
methodology, but include even more 
fundamental information, such as how to 
organize a research team, how to recruit 
volunteer jurors, etc. Part Il of Making 
Jury Instructions Understandable is clearly 
a hands-on, practical manual. Lawyers and 
judges should prosper from the advice and 
so should jurors like those who served on 
the Downs case. BJ 
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Judicial Ethics 


Reproduced below are excerpts from 
opinions of the Committee on Standards 
of Conduct Governing Judges in 
response to letters of inquiry from judges 
and nonjudges. The opinions issued 
represent the majority vote and 
consensus of the committee, composed 
of: 


Judge Anne C. Booth, Chairman 
First District Court of Appeal, 
Tallahassee 


Judge Oliver L. Green, Jr., 
Vice Chairman 
Tenth Judicial Circuit Court, Bartow 


Judge James T. Carlisle 
Palm Beach County Court, 
West Palm Beach 


Judge John W. Dell 
Fourth District Court of Appeal 
West Palm Beach 


Judge Karl B. Grube 
Pinellas County Court, St. Petersburg 


Judge Robert S. Hewitt 
Fifteenth Judicial Circuit Court, 
West Palm Beach 


Judge Gavin K. Letts 
Fourth District Court of Appeal, 
West Palm Beach 


Judge George W. Tedder, Jr. 
Seventeenth Judicial Circuit Court, 
Fort Lauderdale 


Judge W. Rogers Turner 
Ninth Judicial Circuit Court, Orlando 


Samuel J. Powers, Jr., Esquire 
Blackwell, Walker, Gray, Powers, Flick 
& Hoehl, Miami 


Political Contributions Prohibited 
A judge requested a ruling as to whether 
a judge may contribute financially to “It 
Makes Cents,” an organization to promote 
the passage of the local sales tax levy to 
finance the new county justice facility. The 
matter is a pressing one since the question 


was to be put on the November ballot, and 
the county commission has asked judges to 
make contributions to the “It Makes 
Cents” organization. Of eight committee 
members responding, seven advise that the 
judge may not make financial contribu- 
tions to the organization in question 
because it is a political organization. 
Canon 7A(1)(c) prohibits a judge from 
making a contribution te a_ political 
organization. 

The determination that the organization 
in question is a political one is made 
primarily from the description in the 
inquiry of its activities, to-wit: “to promote 
the passage of the local sales tax levy to 
finance the new justice facility.” Since the 
prohibition of Canon 7A(1)(c) is clear, the 
majority of the committee has voted this 
contribution should not be made to the 
organization in question. 

The committee recognizes, however, 
that, but for the specific prohibition and 
the involvement of a political organization, 
Canon 4C, which allows a judge to involve 
himself in organizations “devoted to the 
improvement of the law, the legal system, 
or the administration of justice,” including 
assisting such an organization in raising 
funds so long as the judge does “not 
personally participate in public fund raising 
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activities,” would allow a judge to make a 
financial contribution to a nonpolitical 
fund or activity. We also have authority for 
judges assisting in matters pertaining to the 
legal system and the administration of 
justice, and specifically supporting the 
construction of a courthouse. In Opinion 
No. 78/14, a judge asked if he could 
endorse in the media and make speeches 
with regard to a bond issue which involved 
six projects, including a satellite 
courthouse and a correctional facility. This 
committee responded that the judge could 
endorse and support the specific projects 
relating to the legal system. However, in 
the same inquiry, the committee divided on 
the nature of the bond advisory or steering 
committee on which the judge had been 
asked to serve and whether that was a 
“political committee.” 

We also note that the inquiry here does 
not involve a judge making speeches 
explaining the need for a new courthouse, 
advocating its construction, or making a 
direct personal contribution to the 
construction. These activities are not 
prohibited by the canons or any of our 
opinions. The difficulty here is with any 
contribution being made by judges to a 
political organization. 

One member of the committee is of the 
view that it makes no difference whether 
judges contribute directly or through an 
organization, and, since it would be proper 
for the judge to endorse personally the 
construction of a new courthouse because 
it is a project relating to the judicial system, 
that overriding concern should allow a 
contribution to an organization devoted to 
its passage so long as it is not a partisan 
political organization. The rest of the com- 
mittee, however, voted as _ previously 
indicated against the contribution and 
further point out the problems of using 
contributions by judges as a_ publicity 
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Judicial Ethics 


Continued from page 712 


device to get public support for the 
proposed tax, thereby involving a judge in 
public fund raising activities contrary to 
Canons 4C and 5B(2). Finally, the majority 
notes that, if the validity of the tax were 
challenged, the judge’s active participation 
in the passage of the tax could serve to 
require disqualification. 


Company blood drives are a 
vital part of our nation’s blood 
supply. So please have your 
firm start planning for a blood 
drive, today. And you can help 
save many lives tomorrow. 


Well Help Will You? 
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